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Appellant Mark Christopher Tracy dba Emigration Canyon Home Owners Association 

(“Appellant”) filed Notice of Appeal regarding dismissal by the Third Judicial District Court, Salt 

Lake County, State of Utah (“Third District Court”) of Appellant’s petition for de novo judicial 

review of informal adjudicative proceedings under Utah Code §63G-4-402 concerning permanent 

changes to surface water rights previously located near Utah’s Hogle Zoo and subsequently 

approved by the Utah State Engineer allowing for (a) continued groundwater mining of the Upper 

Twin Creek Aquifer via two large-diameter commercial wells already placed into operation in 

2003 and 2013; (b)  construction of five additional large-diameter commercial wells in the Nugget 
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and Thaynes Aquifers; (c) future water service for over 500 new residential units; and (d) water 

service for a “Gun Range and Wedding Resort” in Emigration Canyon, Utah under permanent 

change applications “a44045” (57-7796) and “a44046” (57-10711) filed by Emigration 

Improvement District on September 12, 2018. 

In a sua sponta motion for summary disposition, this Court ordered the parties of the 

present action to file written response why the appeal should or should not be dismissed for lack 

of jurisdiction due to the fact that Appellant filed Notice of Appeal on January 29, 2020 while the 

“Memorandum Decision and Order” of the Third District Court dismissing Appellant’s petition 

for de novo judicial review was executed on August 29, 2019.1 

Appellant respectfully submits the following response.  

ARGUMENT 

Rule 3 of the Utah Rules of Appellate Procedure (“URAP”) requires that Notice of Appeal 

must be filed within 30 days of the “entry of judgment”, which in turn is determined by the Utah 

Rules of Civil Procedure (“URCP”). 

Rule 58A (a) URCP requires that “[e]very judgement must be set out in a separate 

document ordinarily titled ‘Judgment’ — or, as appropriate, ‘Decree’” if an exception listed under 

subparagraph (b) is lacking. 

Under subsection (e)(2) the judgement is “complete and is entered at the earlier of these 

events”: 

(A) The judgement is set out in a separate document signed by the judge and 
recorded in the docket, 

 
1 Emigration Improvement District’s alternative argument that the Emigration Canyon Home 
Owners Association as a DBA “assumed name” of Mark Christopher Tracy under Utah Code 42-
2-5 (2) and registered with the Utah Department of Commerce “cannot represent itself pro se in 
the matter” falls outside the scope of this Court’s sua sponta Motion and will be addressed by the 
Appellant at the proper stage of the proceedings. 
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(B) or 150 days have run from the clerk recording the decision, however 

designated, that provides the basis for the entry of judgement (emphasis 
added).  

 
It is clear that both the form and content of the lower court’s adjudication is determinative 

and not the document’s date of execution alone.  While a “judgement set out in a separate 

document” requires the judge’s signature and docket entry, the Third District Court dismissed 

Appellant’s petition for de novo judicial review in a “Memorandum Decision and Order” for 

purported lack of legal standing.  See Memorandum Decision and Order of the Third District Court 

signed by Judge Su J. Chon attached as Exhibit A. 

 However, due to the fact that the lower court failed to record the final determination in a 

separate document recorded in the docket as mandated under Rule 58A (a) URCP, the disposition 

of Appellant’s petition for de novo judicial review was not a “judgement” under subsection 

(e)(2)(A) but rather a “decision, however designated” under subsection (e)(2)(B).   

As such, because the “Memorandum Decision and Order” executed by the Third District 

Court on August 29, 2019 was not a separate document signed and recorded in the docket, the 

dismissal of Appellant’s petition for de novo judicial review was not “complete and entered” until 

150 days had expired on January 26, 2020.2  See e.g. In re Cendant Corp., 454 F.3d 235, 242-244 

(3d Cir. 2006).  

 
2 The Advisory Committee notes that “[t]he 2015 amendments to Rule 58A adopt the 
requirement, found in Rule 58 of the Federal Rules of Civil Procedure, that a judgment be set out 
in a separate document. In the past, problems have arisen when the district court entered a 
decision with dispositive language, but without the other formal elements of a judgment, 
resulting in uncertainty about whether the decision started the time for appeals. This problem 
was compounded by uncertainty under Rule 7 about whether the decision was the court’s final 
ruling on the matter or whether the prevailing party was expected to prepare an order confirming 
the decision.  The 2015 amendments of Rule 7, Rule 54 and Rule 58A are intended to reduce this 
confusion by requiring that there be a judgment set out on a separate document — distinct from 
any opinion or memorandum — which provides the basis for the entry of judgment.”  
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As per Rule 3 URAP, the Notice of Appeal was filed within the 30-day period due to the 

fact that Memorandum Decision and Order of the Third District Court was not a “judgement” 

under Rule 58A (e)(2)(A) URCP set forth in a separate document recorded in the docket, but it 

was in fact a “decision, however designated” and was not “complete and entered” under Rule 58A 

(e)(2)(B) URCP until January 26, 2020. 

 

CONCLUSION 

Because the Notice of Appeal was filed within 30 days of the entry of the Third District 

Court’s Memorandum Decision and Order as per Rule 3 URAP and Rule 58A (e)(2)(B) URCP, 

the Appellant respectfully requests that the case proceed to briefing. 

 

DATED this 11th day of May, 2020. 

 

     /s/ Mark Christopher Tracy        
     Mark Christopher Tracy 
     Pro se Appellant 
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 CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the 11th day of May, 2020, I caused a true and correct copy 

of the foregoing APPELLANT RESPONSE TO SUA SPONTA MOTION FOR SUMMARY 

DISPOSITION to be sent via electronic mail to the following: 

 

 Jeremy R. Cook  
jcook@ck.law  

 COHNE KINGHORN, P.C. 
 111 E. Broadway, Suite 1100 
 Salt Lake City, UT 84111  
 Attorney for Emigration Improvement District 

 

 Norman K. Johnson 
normanjohnson@agutah.gov  

 Julie I. Valdes  
jvaldes@agutah.gov  

 Assistant Attorneys General 
 Sean D. Reyes 
 Utah Attorney General 
 1594 West North Temple, #300 
 Salt Lake City, UT 84116 
 Attorneys for Kent L. Jones, the Utah State Engineer 

 

  

     /s/ Mark Christopher Tracy 
     Mark Christopher Tracy 
     Pro se Appellant 
 

 

 


