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 Pursuant to Rule 7 (d)(1) Utah Rules of Civil Procedure (“URCP”), petitioner Mark 

Christopher Tracy (“Mr. Tracy”) dba Emigration Canyon Home Owners Association (“The 

ECHO-Association”) respectfully submits this Opposition to Rule 12 (b)(6) Motion to Dismiss 

Petition for Judicial Review of Denied Request for Disclosure of Governmental Records filed by 

the Simplifi Company (“Simplifi”), the Deputy Mayor of Emigration Canyon Jennifer Hawkes 
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(“Deputy Mayor Hawkes”) and Eric Hawkes (“Mr. Hawkes”)(collectively “Simplifi 

Respondents”). 

I. REQUESTED DISPOSITION OF MOTION AND SUPPORTING GROUNDS 

Simplifi Respondents argue that a private corporation and controlling individuals are 

exempt from the Utah Government Records Access and Manage Act (“GRAMA”) in its entirety.1   

Moreover, Emigration Improvement District (“EID”),2 the non-party governmental entity, which 

contracts and compensates Simplifi with public funds to create, maintain, and control access to 

public records, fully and accurately disclosed the requested public records to Mr. Tracy,3 or in the 

alternative, is not required to compile and/or prepare documents in a different format than 

maintained in the normal course of business4 (“Simplifi Motion”). 

These arguments fail. 

Mr. Tracy objects to evidence and arguments presented on behalf of a non-party neither 

named5 nor necessary to the present litigation6 and requests the Court deny the Rule 12 (b)(6) 

 

1 Simplifi Motion at page 6. 
2 The EID website maintained by Simplifi is recorded under the designation “Emigration Canyon 
Improvement District” and “ECID” although no such name or entity is registered with the Utah 
Division of Corporations and Commercial Code as per Utah Code Ann. § 42-2-5(2) and no such 
entity is registered with the Utah Lt. Governor’s Office as a special service district as required 
under Utah Code Ann. § 67-1a-15(3). 
3 Simplifi Motion at page 8. 
4 Simplifi Motion at page 9. 
5 Because governmental functions of creating, maintaining and controlling access to public 
documents was transferred to Simplifi and thereby relinquished to Deputy Mayor Hawkes and 
Mr. Hawkes, EID was not named and is not a necessary party to the present litigation under Rule 
19 (a) URCP. 
6 To date, EID has not filed motion for permissive joinder in the present action under Rule 20(a) 
URCP and therefore may not be heard. 
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motion to dismiss the petition for de novo judicial review of the de facto denied request7 and de 

facto denied appeal8 for disclosure of governmental records.  

Under Utah Code § 63G-2-103(11)(b), a for-profit Utah corporation funded entirely with 

public monies to perform governmental services and functions related to the operation of a public 

drinking-water system and therewith contracted by a governmental entity to create, maintain and 

control access to public records is subject to GRAMA.  The officers and directors of that 

corporation in possession of public records maintained in the basement of their private residence 

are likewise subject to criminal sanctions of Utah Code Ann. § 63G-2-801 (3)(a) without 

limitation. 

The petition for de novo judicial review in the instant action (“ECHO Petition”) alleges 

and substantiates in detail that Simplifi Respondents knowingly provided incomplete and/or 

incorrect electronic data files, withheld hard-copies of public records, demanded payment of 

$3,000.00 to undertake a simple, 1-click process to generate a Microsoft Excel spreadsheet with 

the existing telemetry software, refused to record the request for public documents with the 

contracting governmental entity in an open public meeting in possible violation of the Utah Open 

and Public Meetings Act, 9  and thereby willfully and unlawfully prevented disclosure of 

governmental records required under the federal Safe Drinking Water Act of 1974 to be maintained 

for public view and inspection. 

 

 

7 Utah Code Ann. § 63G-2-204(9). 
8 Utah Code Ann. § 63G-2-401(5)(b)(i). 
9 See e.g., Utah Code Ann. § 52-4-305. 
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II. STATEMENT OF FACTS 

1. Mr. Tracy owns water right 57-8947 (a16143) through Mr. Tracy’s dba entity The ECHO-

Association, approved for surface water diversion from the Emigration Canyon Stream (“Canyon 

Stream”) near the Freeze Creek drainage of Emigration Canyon, Utah and enjoys a senior priority 

date of 1910 and a change application priority of February 1, 2002 (“ECHO Water Right”).10 

2. On June 15, 1986, private land-developer Kem C. Gardner (“Land-Developer Gardner”) 

through The Boyer Company LC completed construction of an underground water source 

identified as “Boyer Well No. 1” (aka Freeze Creek Well) and a grossly undersized reservoir 

(“Boyer Tank”) and water distribution lines in the Freeze Creek drainage identified in the database 

of the Utah Division of Drinking Water (“DDW”) as public drinking-water system No. 18143 

(“Oaks Water System”) in order to provide culinary drinking water to the luxurious Emigration 

Oaks Private Urban Development (“Emigration Oaks PUD”).11 

3. After Boyer Well No. 1 pumped dry with only 3 homes connected to the water system, and 

having promised future drinking water service to unsuspecting buyers of over 200 vacant parcels 

sold as “buildable,” in March 1994, Land-Developer Gardner and City Development Inc. through 

land-developer Walter J. Plumb III (“Land-Developer Plumb”) constructed another underground 

water source identified as “Boyer Well No. 2” approximately 1,720 feet west of Boyer Well Nr. 1 

as the bird flies despite the fact that EID hydrologist Don Barnett had testified before the Utah 

State Engineer that the use of large-diameter commercial wells in the Freeze Creek drainage would 

 

10 ECHO Petition at page 3, ¶ 1. 
11 Id. at page 5, ¶ 13. 
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interrupt the movement of underground water supporting surface-water flow of the Canyon Stream 

“for decades -- twenty-five, fifty, seventy-five years”12 and the hydrological study on file with the 

Utah State Engineer had expressly warned that the extraction of groundwater via large-diameter 

commercial wells in the Canyon would impair senior water rights “with almost certainty.”13 

4. After Boyer Well No. 1 and Boyer Well No. 2 tested positive for lead contamination, Land 

Developers Gardner and Plumb transferred legal title and liability of the defunct Oaks Water 

System to EID allowing for the further massive expansion of the Emigration Oaks PUD thereby 

securing extraordinary private profit at the expense of Canyon taxpayers.14 

5. Simultaneously with the acquisition of legal title from Land Developer Gardner and Plumb, 

the EID Board of Trustees (“EID Board”) through EID trustee chairman Fred A. Smolka (“Trustee 

Chairman Smolka”) and EID trustee Lynn Hales (“Trustee Hales”) awarded Trustee Chairman 

Smolka’s own for-profit Utah corporation Management Enterprises LLC, a lucrative no-bid 

contract to operate the Oaks §Water System whereby Trustee Chairman Smolka christened himself 

as “EID General Manager,” “EID Financial Manager,” and “EID Election Specialist” as an 

independent contractor.15 

6. In August 2003, again at the expense of Canyon taxpayers, EID completed construction of 

the Brigham Fork Well and Wildflower Reservoir on property belonging to private land-developer 

and EID Advisory Committee Chairman R. Steve Creamer (“Land-Developer Creamer”) with 

 

12 Id. at page 5, ¶ 14.  See also audio recording of the December 15, 1995 Utah State Engineer 
protest hearing and illustrative maps at the website maintained by The ECHO-Association 
available at https://echo-association.com/?page_id=2204. 
13 Id. at page 4, ¶ 11. 
14 Id. at page 10, ¶ 32. 
15 Id. at page 5, ¶ 15. 
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federally-backed funds administered under the requirements of the Safe Drinking Water Act of 

1974.16 

7. The receipt of federally-backed funds was contingent upon the EID Board adopting a 

“Water Management and Conservation Plan.”17  See DDW correspondence entitled “Federal SRF 

Loan Authorization and Procedures for Committal of Funds” dated January 7, 2001 at page 7, ¶ 

Nr. 11, attached as Ex. A. 

8. Adopted on November 14, 2002 by EID Trustee Chairman Hughes (“Trustee Chairman 

Hughes”) and Trustee Hales, the plan documented that the telemetry system installed in the year 

2000 “measures and records well depths, reservoir levels and pumping volumes, rates of pumping 

and electrical usage” whereby [a]ll of these levels, volumes, ect. are available for observation and 

print-out [sic] on-line [sic] through PC Anywhere [sic]” and “[p]ermanent hard copy table and 

graphs are created and kept in EID files in addition to the electronic files created by the computer 

program in use” (emphasis added).18  See “Telemetry System” of the Water Management and 

Conservation Plan at page 2, ¶ 5, attached as Ex. B. 

9. In the revised Water Management and Conservation Plan adopted on March 14, 2013 by 

Trustee Chairman Hughes and EID Trustee David Bradford (“Trustee Bradford”) required for the 

construction of the Upper Freeze Creek Well with public funds in the Freeze Creek drainage on 

20 acres acquired from Land-Developer Plumb, the EID Board confirmed that the original 

telemetry system was “updated in 2003 to include the new reservoir [i.e., the Wildflower Reservoir 

 

16 Id. at page 6, ¶ 17. 
17 Id. at page 13, ¶ 43. 
18 Id. at Ex. Y. 
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constructed on Land-Developer Creamer’s property]” and “will also include the new well [i.e., the 

Upper Freeze Creek Well constructed Land-Developer Plumb’s property].”19 

10. Circa 15 years after assuming legal title and liability from Land-Developers Plumb and 

Gardner, and building approximately $6.3 million dollars of water infrastructure on property 

belonging to Land-Developer Creamer, the EID Board awarded Simplifi a no-bid contract to 

perform governmental functions and services as “EID General Manager,” “EID Financial 

Manager,” and “EID Records Officer” and therewith oversight and control of 25 boxes of public 

documents previously maintained at the private residence of Trustee Chairman Smolka. 

11. In a community letter, dated June 2014, the EID Board insisted that although EID is a 

governmental entity created by Salt Lake County in 1968, the water district was not subject to 

Utah State statutes prohibiting nepotism20 due to the fact that EID has no employees and operates 

entirely through independent contractors such as Simplifi.21 

12. Since 2013, most all public records of EID are created and maintained in the sole 

possession of Simplifi in the basement of the private residence of Deputy Mayor Hawkes and Mr. 

Hawkes.22 

13. Deputy Mayor Hawkes and Mr. Hawkes are the sole directors and officers of Simplifi.23 

14. Simplifi has no employees, owns no real property, and has no other income source other 

than public funds transferred by Simplifi through Mr. Hawkes from EID’s accounts maintained at 

 

19 Id. at Ex. Z. 
20 See e.g., Utah Code Ann. § 17B-1-110. 
21 ECHO Petition at Ex. N. 
22 Id. at page 10, ¶ 28. 
23 Id. at ¶ 30. 
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Zions National Bank and Utah State Public Treasury Funds no. 1061 and no. 2200 to Simplifi 

accounts controlled solely by Deputy Mayor Hawkes and Mr. Hawkes.24 

15. The private residence of Deputy Mayor Hawkes and Mr. Hawkes is registered with the 

Utah State Lt. Governor’s Office as the location of EID as a Utah special service water district25 

and is likewise registered with the Utah Division of Corporation and Commercial Code as the 

place of business for Simplifi.26 

16. In the 2019 calendar year, Simplifi through Mr. Hawkes transferred $97,315.08 of public 

funds from EID accounts to Simplifi for “management compensation,” “office expenses,” and 

“internet and computer expenses.”27 

17. As “EID Financial Manager,” Simplifi through Mr. Hawkes is unable to maintain 

commensurate revenue flow through (i) the sale of culinary drinking-water to existing water users 

of the Oaks Water System; (ii) the collection of “standby fees” from 98 property owners promised 

future water service from the EID Board; and (iii) the assessment of “fire- hydrant rental fees” 

billed by Simplifi to 86 Canyon residents and/or property owners financially unable or unwilling 

to connect to the Oaks Water System and unaware of extensive lead-contamination of the Oaks 

Water System operated by Simplifi.28 

18. Mr. Hawkes was last certified as “EID records officer” with the Utah State Records 

Ombudsman on July 10, 2020.  See true and correct copy of email correspondence of Rosemary 

 

24 Id. at ¶ 31. 
25 As per Utah Code Ann. § 67-1a-15(3) all Utah special service districts must register with the 
Utah State Lt. Governor’s Office.  
26 ECHO Petition at page 10, ¶ 30. 
27 Id. at page 9, ¶ 25. 
28 Id. at page 10, ¶ 27. 
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Cundiff, the Utah Government Records Ombudsman, to The ECHO-Association dated September 

23, 2020, attached as Ex. C. 

19. On September 26, 2014, Mr. Tracy commenced legal action against Mr. Hawkes including 

Trustee Chairman Smolka, Trustee Chairman Hughes, Emigration Canyon Mayor Joseph Smolka, 

Trustee Hales, Trustee Bradford, Land-Developer Creamer, The Boyer Company LC and City 

Development Inc., et al. for alleged violations of the Safe Drinking Water Act of 1974 including 

fraudulent consolidation and willful impairment of senior water rights in Emigration Canyon 

(“FCA Litigation”).29 

20. At the expense of Canyon taxpayers, Simplifi Respondents’ current legal counsel of record 

Jeremy R. Cook of the Salt Lake City law firm Cohen Kinghorn P.C (“Utah Attorney Cook”)30 

entered appearance on behalf of Mr. Hawkes in the FCA Litigation.31 

21. On December 15, 2020, the EID Board budgeted $118,000.00 for the current calendar year  

for the operation of the Oaks Water System by Simplifi despite Mr. Hawkes having secured 

revenue of only $185,000.00 in water usage fees for the previous year as “EID Financial Manager” 

and independent contractor.32  See audio-video recording entitled “Payment of Public Funds to the 

Simplifi Company (2021 EID Budget Hearing Excerpt)” at the website administered by The 

ECHO-Association available at https://echo-association.com/?page_id=6054. 

 

29 United States of America ex rel. Mark Christopher Tracy v. Emigration Improvement District 
et al., (D. Utah) Case No. 2:14-cv-701-JNP-JCB. 
30 See profile of Utah Attorney Cook at the website administered by The ECHO-Association 
available at https://echo-association.com/?page_id=5666. 
31 See USA ex rel. Tracy v. Emigration Improvement District, supra footnote no. 29. 
32 ECHO Petition at page 9, ¶ 26.  
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22. During the public portion of the 2021 EID budget hearing, Utah Attorney Cook instructed 

the EID Board and Mr. Hawkes not to answer questions regarding the use of public funds for the 

payment of Simplifi Respondents’ legal fees in litigation currently pending before the Utah Court 

of Appeals33 (“Lead-Contamination Lawsuit”) and then ordered Mr. Tracy to “shut up.”34  See 

audio-video recordings entitled “The ECHO-Association Ordered to ‘Shut Up’ During Public 

Hearing (2021 EID Budget Hearing Excerpt)” at the website administered by The ECHO-

Association available at https://echo-association.com/?page_id=5666. 

23. As a special service water district, the EID Board lacks governmental authority to permit 

access to the private home of Deputy Mayor Hawkes and Mr. Hawkes, or to order Simplifi 

Respondents to disclose governmental documents, which may prove damaging in the pending FCA 

Litigation and Lead-Contamination Lawsuit.35 

24. In an extensive hydrological study completed in July 2000, EID hydrologist Don A. Barnett 

and the Weber State University Geology Department Chairman W. Adolph Yonkee concluded that 

Boyer Well No. 2 of the Oaks Water System had extracted more groundwater from the Freeze 

Creek drainage than was replenished in a “good water year” of 1998 and expressly warned against 

continued groundwater mining of the Twin Creek Aquifer (2000 Barnett-Yonkee Study”).36 

 

33 Mark Christopher Tracy dba Emigration Canyon Home Owners Association v. Simplifi 
Company et al., (Utah Ct. App.) Case No. 20200705-CA. 
34 Mr. Tracy notified the appropriate professional authority as per Rule 8.3(a) Utah Rules of 
Professional Conduct and herewith the Court.  See e.g. In re Gopman, 531 F.2d 262, 265 (5th 
Cir. 1976). 
35 ECHO Petition at page 10, ¶ 28. 
36 Id. at page 6, ¶ 16. 
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25. Despite recording the agenda item “water level reports” in the monthly EID Board 

meetings, Simplifi through Mr. Hawkes refused to state the water levels of the Oaks Water 

System’s 4 production and 6 monitor wells after discovery that Mr. Tracy had identified that all 

production and monitor wells were pumping at levels lower than the senior ECHO Water Right.37 

26. On June 10, 2020, Mr. Tracy through The ECHO-Association submitted a request for all 

telemetry data for EID production wells and water storage facilities since September 1, 1998 

(“Water-Telemetry GRAMA”).38 

27. Upon non-response to the Water-Telemetry GRAMA, on June 27, 2020, Mr. Tracy filed 

appeal to Trustee Chairman Hughes, the chief administrative officer of EID, (“Water-Telemetry 

Appeal”) whereby on July 9, 2020 Simplifi through Mr. Hawkes responded that the “data requires 

custom software programs to access the data” and then identified the software program “LGH File 

Inspector” with a subsequent demand for payment of $3,000.00 to provide telemetry data in the 

form of a Microsoft Excel spreadsheet.39 

28. Upon inspection of the referenced software and transmitted data files, on July 15, 2020,  

Mr. Tracy reported that the electronic files did not match the water levels reported by Mr. Hawkes 

to the EID Board and all raw data could be easily produced in a Microsoft Excel spreadsheet in an 

1-click process using software program’s user interface button entitled “Send to Excel.”40  See 

 

37 Id. at page 15, ¶ 52. 
38 Id. at page 15, ¶ 49. 
39 Simplifi Motion at Ex. 1. 
40 ECHO Petition at page 15, ¶ 51 and Ex. CC. 
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email correspondence from Mr. Tracy to Trustee Chairman Hughes,41 Trustee Bradford42 and EID 

Trustee Brent Tippet43 and Mr. Hawkes44 at ¶ 3, attached as Ex. D. 

29. During the following EID Board meeting on August 6, 2020, Mr. Hawkes failed to identify 

or discuss the Water-Telemetry GRAMA or the Water-Telemetry Appeal and likewise refused to 

disclose water levels of the Oaks Water System’s 4 production wells and 6 monitor wells despite 

the fact that “Water Level Report” and “System Water Levels and Consumption Report” was 

identified in the EID meeting agenda under Nr. 6, subsection A.45 

30. In September 2018, for the first time in recorded history, with the collapse of artesian 

pressure due to a declining water levels, the Canyon Stream suffered total depletion less than 2 

miles from Utah’s Hogle Zoo thereby forcing many long-time Canyon residents to abandon private 

wells with senior water rights and involuntarily connect to the Oaks Water System at substantial 

cost and possible risk to health and safety.46 

31. On June 16, 2020, The ECHO-Association recorded massive ground subsidence and a 700-

foot fissure in the Freeze Creek drainage near Emigration Oaks PUD lots 171, 178, 180, 182, 184 

and 199 believed to have been caused by the groundwater mining of the Canyon’s Twin Creek 

Aquifer as documented in the 2000 Barnett-Yonkee Study.47  See also aerial audio/video recording 

 

41 See EID trustee profile at the website maintained by The ECHO-Association available at 
https://echo-association.com/?page_id=1661. 
42 Id. at https://echo-association.com/?page_id=5945. 
43 Id. at https://echo-association.com/?page_id=5979. 
44 See Simplifi profile at the website maintained by The ECHO-Association at https://echo-
association.com/?page_id=6054. 
45 ECHO Petition at page 15, ¶ 52 and Ex. DD. 
46 Id. at page 2, ¶ 12. 
47 Id. at page 7, ¶ 20.  
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of ground subsidence and massive fissures in Freeze Creek Drainage area at the website maintained 

by The ECHO-Association available at https://echo-association.com/?page_id=3310. 

III. ARGUMENT 

For the purpose of the present motion, the above factual allegations are considered true and 

all reasonable inferences are to be drawn from them in a light most favorable to Mr. Tracy.  See 

Colman v. Utah State Land Board, 795 P.2d 622, 624 (Utah 1990); Lowe v. Sorenson Research 

Co., 779 P.2d 668, 669 (Utah 1989). 

A. Application of GRAMA Provisions to a Private Corporation  

Simplifi Respondents argue that a private for-profit corporation is exempt from GRAMA 

in its entirety.  

The problems of increasing privatization of governmental functions laid bare in the present 

case are easily resolved with statutory interpretation of legislative intent, administrative rules and 

standing court rules of civil procedure currently in force in the State of Utah.  The clear weight of 

state and federal authority also support the conclusion that the Court should follow legislative 

intent and apply Utah Code Ann. § 63G-2-103(11)(b) directly to private for-profit corporations. 

a) Application of Public Records Act to Private Corporations under Utah State Statute 
and Court Rules 

 
Whether a “quasi-governmental” entity such as a Utah special water district may hinder 

the public’s right to access governmental records by placing documents in the custody of a private 



 - 14 - 

for-profit corporation doing business at a private residence is a matter of statutory interpretation. 

The best evidence of legislative intent “is the plain language of the statute itself.”48 

The purpose of GRAMA is recorded in Utah Code Ann. § 63G-2-102 and provides that 

“the Legislature recognizes two constitutional rights: (a) the public’s right of access to information 

concerning the conduct of the public's business; and b) the right of privacy in relation to personal 

data gathered by governmental entities.” 

Statutory analysis however does not stop at the plain language of the statute. The Utah 

Supreme Court ruled that “plain language analysis” is not so limited to inquire into individual 

words and subsections in isolation but rather that each part or section be “construed in connection 

with every other part or section so as to produce a harmonious whole.”49 

As such, Utah Code Ann. § 63G-2-201 mandates that “a person has a right to inspect a 

public record free of charge, and the right to take a copy of a public record during normal working 

hours” if the record is not confidential and exempt from disclosure.  

Did the Utah legislature however intend to exempt a private for-profit corporation doing 

business during “normal working hours” at a private residence? 

In a word, no. 

Utah Code Ann. § 63G-2-103(11)(b)(i) provides that a “government entity” also includes 

“every office, agency, board, bureau, committee, department, advisory board, or commission of 

 

48 Duke v. Graham, 2007 UT 31, ¶ 16, 158 P.3d 540. 
49 Anderson v. Bell, 2010 UT 47 (quoting Sill v. Hart, 2007 UT 45, ¶ 7, 162 P.3d 1099). 
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an entity listed in Subsection (11)(a) that is funded or established by the government to carry out 

the public's business.” 

With the designation “every office” with the additional requirement of “funded... to carry 

out the public’s business” it is clear that the Utah State legislature did not intend to exempt a private 

for-profit corporation. 

With no employees and no physical presence of its own, the EID Board authorized transfer 

of public funds to Simplifi for “management compensation” and “office expenses” and further 

designated Mr. Hawkes as “EID certified records officer,” “EID general manager,” and “EID 

Financial Manager” whereby Mr. Hawkes is contracted and compensated entirely through 

Simplifi. 

This is a textbook example of de facto and de jure privatization of governmental functions 

and services falling within the broad statutory language of Utah Code § 63G-2-102 (11)(b)(i) as 

an “office” of a governmental entity “funded to carry out the people’s business.” 

Furthermore, the designation of the private residence of Deputy Mayor Hawkes and Mr. 

Hawkes as the physical location of EID with the Utah Lt. Governor’s Office has inescapable 

implications.  Namely, the EID Board bestowed upon Simplifi the governmental function of 

operating the Oaks Water System.  Therewith, Simplifi creates and maintains governmental 

records at the same location registered with the Utah Division of Corporations and Commercial 

Code as the business location for Simplifi. 

Since assuming legal title of Oaks Water System in August 1998 and pursuant to the Utah 

Public and Open Meetings Act, the only discernable actions of EID as a governmental entity are 

recorded in the EID Board’s monthly meeting minutes convened (and frequently canceled) by 
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Simplifi at the Emigration Canyon Fire Station, or via the internet platform Zoom during the 

COVID-19 pandemic. 

Lastly, the EID Board lacks governmental authority to order or allow entry into a private 

residence.  Therefore, an order from this Court against EID alone to allow access to or to produce 

governmental records maintained at the private residence of Deputy Mayor Hawkes and Mr. 

Hawkes would be a legal impossibility and thus unenforceable. 

As such, Rule 19 (a) URCP mandates that “a person who is subject to service of process ... 

shall be joined as a party in the action if (1) in his absence complete relief cannot be accorded 

among those already parties” (emphasis added). 

As an “independent contractor” in sole possession and control of governmental records at 

its registered place of business, Simplifi is a necessary party to the present litigation and Mr. 

Tracy’s has pursued litigation against the only legal enity who can accord relief. 

b) Application of Public Records Act to Private Corporations in Sister States. 

Other states also apply public record statues to private entities under requirements similar 

to Utah Code § 63G-2-102 (11)(b)(i).  

In Memphis Publishing Company, the Supreme Court of Tennessee expressly confirmed 

that the Tennessee Public Records Act applies to a non-profit corporation.50 

Under similar circumstances, the private entity had contracted with the Tennessee 

Department of Human Services to help administer a state-subsidized day care program. 

 

50 Memphis Publishing v. Cherokee Children, 87 SW 3d 67 (Tenn. 2002). 
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Although the trial court had determined that the non-profit corporation was also an 

“independent contractor” of a governmental agency, the Tennessee Supreme Court rejected the 

application of agency law and affirmed the broad mandate of the public records act “to promote 

public awareness and knowledge of governmental actions in order to ensure that governmental 

officials and agencies remain accountable to the people.”51 

The court distinguished when the records of private corporation are considered 

“governmental” and thus subject to public scrutiny while purely private organizations are exempt. 

Drawing from the “functionality equivalency test” developed by the Connecticut Supreme 

Court,52 the court delineated the determining factors, which establish the public’s right to access 

corporate documents: (1) whether the entity performs a governmental function; (2) the level of 

government funding; (3) the extent of government involvement or regulation; and (4) whether the 

entity was created by the government.53 

While no single factor is dispositive in a “case-by-case analysis,” the court reasoned that 

“[i]n light of the myriad of organizational arrangements that may be confronted, under the 

functional equivalency approach, each new arrangement must be examined anew and in its own 

context.”54 

 

51 Quoting Cf. Forsberg v. Hous. Auth. of Miami Beach, 455 So.2d 373, 378 (Fla.1984). 
52 Connecticut Humane Soc'y v. Freedom of Info. Comm'n, 218 Conn. 757, 591 A.2d 395, 397 
(1991).  
53 Id. at 397.  
54 Quoting Washington Research Project, Inc. v. Department of Health, Educ. & Welfare, 504 
F.2d 238, 245-46 (D.C. Cir.1974). 
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Similar tests for the application of public records acts to private corporations are recognize 

in Maryland,55 Florida,56 North Carolina,57 Oregon,58 and Kansas.59 

In the present case, all governmental records of EID are in the sole possession of Deputy 

Mayor Hawkes and Mr. Hawkes at their private residence.  Moreover, the EID Board has fully 

relinquished its public duty to preserve and control governmental records to a for-profit private 

corporation under the first prong “performing a governmental function” test. 

Next, Simplifi has no other income source other than public funds administered by Mr. 

Hawkes on behalf of EID while all legal fees in pending state and federal litigation, including 

presumably the instant action, are paid from the public coffers of EID at the expense of Canyon 

taxpayers.   

As Simplifi’s corporate form appears to be a mere shell intended to obscure a lucrative 

salary for part-time employment exceeding that of the Utah State governor, Simplifi is subject to 

GRAMA provisions under the second prong “public-funding” test. 

Lastly, the EID Board has decided no issue related to the Water-Telemetry GRAMA and/or 

the Water-Telemetry Appeal in accordance with the Utah Open and Public Meetings Act.  Absent 

recording of deliberations and/or resolution in an EID Board meeting, EID has transferred full 

 

55 A.S. Abell Publ'g Co. v. Mezzanote, 297 Md. 26, 464 A.2d 1068, 1074 (1983).  
56 News and Sun-Sentinel Co. v. Schwab, Twitty & Hanser Architectural Group, 596 So.2d 1029, 
1031 (Fla.1992).  
57 News and Observer Publ'g Co. v. Wake County Hosp. Sys., Inc., 55 N.C.App. 1, 284 S.E.2d 
542, 544-49 (1981).  
58 Marks v. McKenzie High School Fact- Finding Team, 319 Or. 451, 878 P.2d 417, 424-26 
(1994).  
59 Kan. Op. Att'y Gen. 93-130 (1993), available at 1993 WL 467822, 1993 Kan. AG LEXIS 116.  
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decision-making authority to Simplifi through Mr. Hawkes as the contracted “certified records 

officer” under the third prong “governmental control” test. 

Simplifi is irrefutably subject to public records requirements under the authority of sister 

state rulings.  

c) Application of Federal Freedom of Information Act and Civil Rights Violations to 
Private Entities and Individuals.  

 
Federal courts have also favorably discussed the application of the functional equivalency 

analysis in applying the Freedom of Information Act (“FOIA”) to private entities.60 

Likewise, federal courts recognize liability under 42 U.S.C. § 1983 for private companies 

acting “under the color of state law” when fulfilling governmental functions and responsibilities 

under a “public function test.”61 

Under the Utah State Utah Code § 63G-2-102 (11)(b)(i) as wells as the functionality-

equivalency test applied in sister states and in federal courts, Simplifi is subject to GRAMA 

provisions in their entirety. 

 

 

[This Section Intentionally Left Blank] 

 

60 Ry. Labor Executives' Ass'n v. Consol. Rail Corp., 580 F.Supp. 777, 778-79 (D.D.C. 1984). 
61 Ellison v. Garbarino, 48 F.3d 192, 195 (6th Cir.1995). “The public function test ‘requires that 
the private entity exercise powers which are traditionally exclusively reserved to the state.’” Id. 
(quoting Wolotsky v. Huhn, 960 F.2d 1331, 1335 (6th Cir.1992)). 
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B. Application of GRAMA Provisions to Private Individuals in Possession of 
Governmental Records at a Private Residence. 
 

Simplifi Respondents’ additional argument that private individuals are exempt from 

criminal sanctions of GRAMA is further refuted by legislative intent as documented by the plain 

language of the statute. 

Utah Code 63G-2-801 (1)(a) provides: 

A public employee or other person who has lawful access to any private, controlled, 
or protected record under this chapter, and who intentionally discloses, provides a 
copy of, or improperly uses a private, controlled, or protected record knowing that 
the disclosure or use is prohibited under this chapter, is, except as provided in 
Subsection 53-5-708(1)(c), guilty of a class B misdemeanor (emphasis added). 
 
In the present case, it is uncontested that both Deputy Mayor Hawkes and Mr. Hawkes 

have lawful control and access to governmental records under the Water Management and 

Conservation Plan when the EID Board transferred operation of the Oaks Water System from 

Management Enterprises, LLC to Simplifi sometime in 2013. 

Subsection (3)(a) further provides: 

A public employee who intentionally refuses to release a record, the disclosure of 
which the employee knows is required by law, is guilty of a class B misdemeanor. 
 
As an elected member of the Emigration Canyon Metro Township Counsel, it is 

uncontested that Deputy Mayor Hawkes is a public employees within the express definition of 

GRAMA criminal sanctions. 

Furthermore, it is irrefutable that the governmental function of public records management 

has been transferred to Simplifi.  It is also irrefutable that the Utah for-profit corporation operates 

solely through its officer and directors.  As such, Deputy Mayor Hawkes and Mr. Hawkes are 
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subject to criminal sanction for the willful and unlawful refusal to allow access to telemetry 

documents required by the Water Conservation Management Plan to be maintained on the 

premises of the water system operator for public inspection and review under the term of the 

federal funding requirements of the Safe Drinking Water Act of 1974. 

C. Failure to Disclose Existing Governmental Documents. 

As the data provided by Simplifi through Mr. Hawkes was inconsistent with the water 

levels reported by Mr. Hawkes to the EID Board during the May 5, 2015 trustee meeting, the data 

files transmitted to Mr. Tracy were either incomplete or willfully manipulated. 

Simplifi Respondents’ supplemental argument that telemetry records were provided to Mr. 

Tracy in the “format normally maintained” by the governmental entity is again refuted by EID 

Board’s own Water Management and Conservation Plan, which provides that “[p]ermanent hard 

copy tables and graphs are created and kept in EID files in addition to the electronic files created 

by the computer in use.  EID’s manager and Aqua Services personnel monitor the system from 

their homes or offices thru the computer on a daily basis to ensure that the system operates 

properly” (emphasis added).  Ex. 3 at page 3, ¶ 5.  

These documents were neither identified nor transmitted to Mr. Tracy. 

D. Failure to Disclose Existing Electronic Governmental Records.  

Lastly, Simplifi Respondents argue that acting solely as EID’s legal representative with 

authority to speak and enter contracts on behalf of the district, GRAMA does not require EID (and 

not Simplifi) to create, compile, or format governmental documents” under Utah Code § 63G-2-
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201 and Mr. Hawkes’ alternative demand for payment of $3,000.00 to format raw data files in a 

Microsoft Excel spreadsheet was proper.  

 Apart from Mr. Tracy’s objection below that Simplifi Respondents may not speak for a 

third party in the instant action, in the email correspondence immediately following the Water-

Telemetry Appeal, Mr. Tracy reported that the software program identified and utilized by Simplifi 

allowed for a simple 1-click process to import raw data to a Microsoft Excel spreadsheet via the 

user interface button “Send to Excel.”  See The ECHO-Association email correspondence dated 

July 17, 2020,  attached as Ex. D.     

As the electronic files created by the “computer program in use” under the Water 

Conservation and Management Plan allowed for conversion and formatting of existing data, in no 

way did the Water-Telemetry GRAMA or Water-Telemetry Appeal require “creation,” 

“compilation” or “formatting” of electronic files not already coded into the software program 

currently in use by Simplifi Respondents.  

 In sum, Simplifi Respondents failed to transmit accurate electronic data files, failed to 

transmit hard copies of tables and charts as required in the Water Management and Conservation 

Plan and thereby unlawfully and willfully withheld governmental records required under the 

federal Safe Drinking Water Act of 1974 to be maintained for public view and inspection.   

The reasons and motivation for demanding payment of $3,000.00 to format existing data 

files with a single mouse click requires further examination during discovery proceedings.62 

 

 

62 See e.g. Utah Code Ann. § 76-10-1801(1)(c). 
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IV.    OBJECTION TO EVIDENCE  

Under Rule 4 of the Utah Rules of Evidence (“Utah R. Evid.”), the relevance of evidence 

is determined if  “(a)  it has any tendency to make a fact more or less probable than it would be 

without the evidence; and (b)  the fact is of consequence in determining the action.”   

As all factual allegations of the petition for de novo judicial review are considered true for 

the purpose of the present motion, references to vacated and appealed rulings and/or pending 

litigation63 have no bearing on a motion to dismiss under Rule 12 (b)(6) URCP and are thus 

improper.  

Moreover, as EID is not a party to the present litigation, has no physical presence, operates 

solely through independent contractors, does not have possession of governmental records, may 

not order access to public documents maintained at a private residence, has no governmental 

authority to order an independent contractor and/or private for-profit company and individuals to 

release governmental documents, and has decided no issue relevant to the present action in a 

properly noticed, open and public meeting under Utah Code §54-4-203 (1)-(7), any argument or 

evidence submitted on behalf of EID is likewise irrelevant and should be disregarded under Rule 

4 Utah R. Evid.  

 

[This Section Intentionally Left Blank] 

 

 

 

63 Simplifi Motion at page 3, ¶¶ 7-12. 
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V. CONCLUSION 

For the foregoing reasons, Mr. Tracy requests that the Court disregard evidence and 

arguments submitted on behalf of EID and deny the Rule 12 (b)(6) motion to dismiss petition for 

de novo judicial review of the denied request for disclosure of governmental documents.  

 

DATED this 11th day of January, 2021.   

 

    MARK CHRISTOPHER TRACY dba  
EMIGRATION CANYON HOME OWNERS  
ASSOCIATION 

  

     /s/ Mark Christopher Tracy 
     Mark Christopher Tracy 

Pro se Petitioner 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 11th day of January, 2021, a true and correct copy of the 
foregoing OPPOSITION TO RULE 12(B)(6) MOTION TO DISMISS PETITION FOR 
JUDICAL REVIEW OF DENIED REQUEST FOR PUBLIC RECORDS was sent via 
electronic mail to the following counsel of record: 
 
 
Jeremy R. Cook 
jcook@ck.law  
 
–  and  –  
 
Tim Nielsen 
tnielsen@ck.law 
COHNE KINGHORN, P.C. 
111 E. Broadway, Suite 1100 
Salt Lake City, Utah 84111 

 
Attorneys for Simplifi Company, Eric Hawkes and Jennifer Hawkes 
 
      
      
 
      /s/ Mark Christopher Tracy 
      Mark Christopher Tracy 
  



 

 

 

 

 

 

 

  

 

 

EXHIBIT A 



 

 



 

 

 

 

 



 

 

 



 

 



 

 



 

 

 



 

 



 

 



 

 

 



 

 

 



 

 

 

 

 

 

 

  

 

 

 

EXHIBIT B 

  



 

 



 

 



 

 



 

 

 



 

 

 

  

 



 

 

 

 

 

 

 

 

 

 

 

EXHIBIT C 

  



 

From: Rosemary Cundiff <rcundiff@utah.gov> 
Subject: Re: Records Manger and Chief Administrative Officer for Emigration Improvement 
District 
Date: September 23, 2020 at 9:43:13 AM PDT 
To: The ECHO-Association <m.tracy@echo-association.com> 
 
Hi Mark, 
      The records officer (ARO) and chief administrative officer (CAO) are as follows: 
ARO is Eric Hawkes 801-243-5741 eric@ecid.org 
CAO is Mike Hughes 801-243-5741 mike@ecid.org 
       Have an awesome day. 
 
Rosemary Cundiff 
Government Records Ombudsman 
Utah State Archives 
(801) 531-3858 
 
 
 
On Wed, Sep 23, 2020 at 9:58 AM The ECHO-Association <m.tracy@echo-association.com> 
wrote: 
 
Dear M. Cundiff,  
 
Can you please verify the identity of the Records Manager and Chief Administrative Officer for 
Emigration Improvement District (aka Emigration Canyon Improvement District)?  
 
Kind Regards,  
 
Mark Christopher Tracy 
Tel. 929-208-6010 
  



 

 
     
 

  

 

 

 

 

 

 

 

EXHIBIT D 

  



 

 
 

 

From: The ECHO-Association <m.tracy@echo-association.com> 
Date: July 17, 2020 at 11:55:17 AM PDT 
To: mike@ecid.org 
Cc: Eric Hawkes <eric@ecid.org>, brent@ecid.org, david@ecid.org 
Subject: De Facto Denial of GRAMA Request & Final Deadline for Judicial Review 
Filing  - Utah Third District Court (Telemetry Data) 

Dear Michael Scott Hughes, Chief Administrative Officer of Emigration Improvement 
District,  
 
Attached herewith is a screen shot of a data query utilizing the software program "LGH 
File Inspector for Wonderware InTouch” as identified and provided by Emigration 
Improvement District (“EID” aka ECID) General Manager Eric Hawkes of the Simplifi 
Company in response our GRAMA request of June 10, 2020 and our subsequent 
GRAMA appeal dated June 27, 2020 for telemetry data (i.e, water level reports) for all 
EID water sources and storage facilities (see attachment below).  
 
We note that EID through the Simplifi Company demanded payment of $3,000.00 in 
order to provide an Excel spreadsheet of the requested telemetry data although a 
simple click of the programming button “Send to Exel” is readily available in the software 
program (see id. and email correspondence dated July 9, 2020 attached below). 
 
Furthermore, it appears that the water levels reported by the Simplifi Company in the 
EID Trustee meeting of May 5, 2016 in no way reflect the data provided by EID in 
response to our GRAMA request (see audio excerpt of EID Trustee meeting below) nor 
does the data appear to reflect the static water level the Upper Freeze Creek Well as 
first recorded in the Driller’s Report on file with the Utah State Division of water Rights 
(see driller report below).  
 
Before commencing further legal action, and publishing the attached information on 
Emigration Canyon Home Owners Association website as stated in our GRAMA request 
for expedited response under Utah Code section 63G-2-204 (5), we wanted to give you 
an opportunity to clarify these discrepancies as well as your demand of payment in the 
amount of $3,000.00 in order for EID to comply with our request for public records.   
 
Once again, we hereby request Excel spreadsheets of the requested telemetry data 
based on the following simple 5 step process:  
 
1)  Under the rubric “STEP 1: Set Query Time" 
 
set “Calendar" to “September 17, 2017;  
set “Query Duration” to 999; 



 

 

 

set “Query Interval” to 1 days. 
 
2) Under the rubric “STEP 2: Select Tags to Query” 
 
Select the following tags: 
 
- “TANK1LEVEL", “TANK2LEVEL", “BFWELL_LEVEL", “WELL1WELL_LEVEL", 
“WELL2WELL_LEVEL" and “UFCWELLWELL_LEVEL”. 
 
3) Click the area identified as “STEP 3 Click Run Query”.  
 
4) Click the area identified as “Send to Excel” to create an Excel file.  
 
5) Complete the previous 4 steps for the calendar dates December 23, 2014, 
March 12, 2012, June 17, 2009, and September 22, 2006 thereby creating five (5) 
Excel spreadsheets for each of the aforementioned data query.  
 
We do not believe that this process will require more than 15 minutes as stipulated in 
Utah Code section 63G-2-203 (2)(c).  
 
Please note that we intend to file judicial review under Utah Code section 63G-2-404 
with the Utah Third District Court for the de facto denial of our GRAMA request on July 
31, 2020 should EID fail to comply with our request for public records and clarify the 
discrepancies as outlined above.  
 
Kind Regards,  
 
Mark Christopher Tray 
dba Emigration Canyon Home Owners Association 
Tel. 929-208-6010 
 


