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IN THE UTAH COURT OF APPEALS 

 

 
EMIGRATION CANYON HOME 
OWNERS ASSOCIATION,  
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v. 
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and EMIGRATION IMPROVEMENT 
DISTRICT, a Utah Special Service 
District 
 

Appellees 
 

 
 

OPPOSITION TO MOTION TO 

SUBSTITUTE PARTY AND TO DISMISS 

APPEAL 

 

Case No. 20200295-CA 
 

Trial Court Case No. 190901675 

 
Pursuant to Rule 23 of the Utah Rules of Appellate Procedure, Appellant Emigration 

Canyon Home Owners Association (hereinafter “ECHO”) hereby submits this Opposition to 

Motion to Substitute Party and to Dismiss Appeal submitted by Eric Hawkes, Jennifer Hawkes, 

and Simplifi Company (hereinafter “Moving Parties”). Appellant requests that this Court deny 

Moving Parties’ Motion. The grounds for this request are set forth herein: 

BRIEF STATEMENTS OF FACTS 

 The factual grounds for this Opposition are as follows: 

1. This Appeal stems from a Petition for De Novo Judicial Review of Informal 

Adjudicative Proceeding filed by ECHO on February 25, 2019 (hereinafter “Petition”).  



2. In brief, the Petition requested equitable relief in the form of an order denying the 

Emigration Improvement District’s Permanent Change Application Number 57-7796 (a44045) 

and Number 57-7711 (a44046). 

3. The only monetary request was for the attorney’s fees in connection with pursuing 

the action. 

4.  In Case No. 200905074, Mark Christopher Tracy (“Mr. Tracy”) filed a Petition for 

Judicial Review of Denied Request for Disclosure of Public Records, Injunction for Violations of 

the Government Records Access and Management Act, Award of Attorney Fees and Cost against 

Moving Parties as the Public Records Office of Emigration Improvement District (“EID” aka 

Emigration Canyon Improvement District aka ECID). 

5. Like the action leading to this appeal, the only monetary relief requested was the 

attorney’s fees associated with bringing the claim, otherwise, Appellant sough equitable and 

injunctive relief.  

6. In this case, Trial Court Case No. 190901675, Judge Su Chon issued a finding that 

ECHO “is an unincorporated association” and not a dba of Mr. Tracy under the law which required 

ECHO to be represented by counsel for this claim. See Order, attached as Exhibit A.  

7. The Writ of Execution provided by Moving Parties states that the judgment debtor 

under the Writ of Execution is “Mark Christopher Tracy” and not ECHO. See Exhibit A to Moving 

Parties’ Motion, p. 3.  

8. The Certificate of Sale also lists the Cause of Action’s petitioner as ECHO, and not 

Mr. Tracy. Id.  



9. Mr. Tracy also still has the right to appeal the decision denying his Petition for 

Extraordinary Relief and Motion for Emergency Relief and intends to do so.  

10. The alleged sale of the claim was executed on November 10, 2021.  

 

ARGUMENT 

 Rule 38(c) of the Utah Rules of Appellate Procedure states that "[i]f substitution of a party 

is appropriate for any [reason other than death or incompetency], the court may substitute the party 

upon good cause shown." Utah R. App. P. 38(c). The language of this rule indicates that a motion 

to substitute parties is permissive, not mandatory, and this Court is not required to grant the 

substitution. Here, there is no good cause to substitute the parties because there are valid issues 

surrounding the acquisition and execution of the Writ, whether Moving Parties own the claim, 

whether Moving Parties can appropriately be substituted in, and public policy considerations. 

 First, Moving Parties have not acquired ECHO’s right to appeal. The Writ of Execution 

and Certificate of Sale provided by Moving Parties states that the judgment debtor is “Mark 

Christopher Tracy.” See Exhibit A to Moving Parties’ Motion, p. 3. The Certificate of Sale also 

lists the Cause of Action’s petitioner as ECHO, and not Mr. Tracy. Id. In this claim, the Appellant 

is not Mr. Tracy personally, but the unincorporated association referred to as ECHO. Indeed, in 

Judge Chon’s Order, she stated that “the parties understood that Mr. Tracy and ECHO were 

appearing on their behalf.” See Ex. A, p. 7 (emphasis added). ECHO, the unincorporated 

association, still maintains its right to appeal on behalf of the individuals who are allegedly1 part 

 
1 In the evidentiary hearing before Su Chon on December 12, 2021, the legal counsel to Real 
Parties of Interest Jeremy R. Cook, Esq. (“Utah Attorney Cook”) argued, and the district court 
agreed, that ECHO is not a dba entity of Mr. Tracy but rather an unincorporated association of 



of the association. It cannot be said that Moving Parties purchased ECHO’s right to appeal. 

Substituting ECHO out for Moving Parties would violate the rights of purported third parties to 

this appeal and there is no good cause for doing so.  

 Second, even if it can be shown that the ECHO’s appeal right was sold to Moving Parties, 

Moving Parties cannot be substituted for ECHO. This Court previously vacated its own order 

substituting parties on the basis that the parties had no identity of interest, the lack of monetary 

value of the underlying claim, and because equity demanded the court vacate its previous decision. 

Pugh v. Dozzo-Hughes, 2005 UT App 203, ¶¶ 14-16. Here, Moving Parties have no identity of 

interest with ECHO. Moving Parties in fact align with the Appellees, as evidence by Moving 

Parties’ assertion that they have already stipulated to the dismissal of this appeal should this Court 

grant their Motion. These interests are materially adverse to ECHO, as evidence by the stipulation 

that the dismissal be with prejudice. ECHO’s underlying claim is also one in equity and has no 

real monetary value, as ECHO only sought review and denial of an administrative order. It is clear 

that substitution is improper in an action acquired at a forced execution sale when the purchaser 

has no identity of interest with the original party and substitution of the purchaser serves on 

adversely affect that party. Therefore, as in Pugh, equity demands that Moving Parties’ Motion be 

denied. See Pugh, 2005 UT App at ¶ 16 (“Equity demands that we vacate our prior substitution of 

parties order.”).  

 Finally, there is a substantial public policy in denying Moving Parties’ request for 

substitution and its motion to dismiss. In situations like this one, where an adverse party purchases 

 

water right protestants. In the application for Writ of Execution, Utah Attorney Cook however 
listed the present cause of action and appeal as “personal property” of the judgement debtor Mr. 
Tracy and not ECHO. 



a claimants cause of action and right to appeal, Utah courts have ruled that public policy 

considerations must first determine whether such substitution of parties should be permitted. See 

Alarm Prot. Tech., LLC v. Crandall, 2021 UT 26, ¶¶ 52-55 (concurring). In 2013, the Utah 

Supreme Court noted that it “would not uphold such a sale without first undertaking a careful 

review of the constitutional and other implications of allowing judgment creditors to execute on 

judgment debtors' appellate rights.” ASC Utah, Inc. v. Wolf Mt. Resorts, L.C., 2013 UT 24, ¶ 9, fn. 

2. At the federal level (though applying Utah law), the Tenth Circuit upheld a ruling that a plaintiff 

no longer had standing to pursue a causes action purchased by the defendant. See RMA Ventures 

California v. SunAmerica Life Insurance Co., 576 F.3d 1070 (10th Cir. 2009). Firstly, unlike the 

present case, the Tenth Circuit confined its ruling by acknowledging that the Plaintiff had waived 

its right to challenge Defendant’s purchase the cause of action by failing to appeal the district 

court's denial of Plaintiff's motion to stay or quash the execution sale and remarked that “the 

circumstances of this case present a degree of discomfort." Id. at 1075.  

In a separate concurring opinion, Judge Lucero described the reasoning for the discomfort: 

It is with considerable understatement that the majority acknowledges the "degree 
of discomfort" presented by this case. . . . By executing on a subsidiary judgment, 
SunAmerica has extinguished RMA's right to appeal the very merits determination 
that served as the predicate for the subsidiary judgment in the first place. If we were 
to reach the merits and reverse the district court's decision, however, there is little 
doubt that RMA would be entitled to relief from the subsidiary attorneys' fee 
judgment. . . . RMA will not have the opportunity to pursue its merits appeal . . . . 
As a matter of public policy, I doubt the wisdom of a rule that readily places the 
right to appeal on an auction block. More troublesome still is a rule permitting a 
defendant to purchase its opponent's appellate rights, thereby extinguishing a 
plaintiff's claim. "[A defendant] obviously has no intention to litigate a claim 
against itself." Today's decision thus incentivizes Utah defendants to attempt an end 
run around merits determinations by purchasing a plaintiff's right to appeal. This 
incentive is at its zenith when it is most offensive—in those cases in which a 
defendant believes it would likely lose the merits appeal. 
 



Id. at 1076-77 (Lucero, J., concurring) (fourth alteration in original). In her concurrence for the 

Utah Court of Appeals, Justice Petersen noted: 

Even so, the facts here and in other cases make it difficult to deny the collateral 
damage done to justice. Here, the very entity that Appellants accuse of injuring 
them is able to take over their civil cases and terminate them. . . . 
 
Clearly, permitting judgment creditors to execute upon claims in which they are 
defendants can result in severe collateral damage to the legal process and the 
presumption that claims should be fairly adjudicated on the merits. Our rules 
currently permit this. But we should consider whether our rules should permit such 
a practice. Judgment creditors like APT have the legal right to a sum of money. We 
have civil rules to assist them in collecting that money. But the right to collect a 
sum certain does not include the right to immunity from suit or dismissal of an 
otherwise valid legal claim against the creditor. We should consider whether our 
civil rules could be modified to address this situation in a way that still assists 
creditors in collecting on judgments, but better protects the legal process from 
unnecessary harm. 
 

Crandall, 2021 UT at ¶¶ 52, 55.  

 As stated above, this Court is under no obligation or requirement to substitute the parties. 

Moving Parties failed to cite to any good cause outside of a Writ exercised upon an individual, and 

not ECHO, the unincorporated association. Although Moving Parties are not actual defendants in 

this particular claim, they are in others, and there is no doubt they are adversarial and intend to 

deprive ECHO of its right to represent its purported members and continue pursuit of its claims 

against the jurisdiction of the Utah Third District to issue a Writ of Execution and Certificate of 

Sale germane to the present motion.  

Dated this 2nd day of December 2021, 

     STAVROS LAW P.C. 

     /s/ Andrew Fox   
     Andrew Fox 
     Attorney for Appellant 
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