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Jeremy R. Cook (10325) 
William G. Garbina (13960) 
COHNE KINGHORN, P.C. 
111 E. Broadway, Suite 1100 
Salt Lake City, UT 84111 
Telephone:  (801) 363-4300 
Facsimile:  (801) 363-4378 
Email:  jcook@cohnekinghorn.com

wgarbina@cohnekinghorn.com 
Attorneys for Emigration Improvement District 

IN THE THIRD DISTRICT COURT 
IN AND FOR THE STATE OF UTAH 

EMIGRATION CANYON HOME OWNERS 
ASSOCIATION, a Utah Corporation, 

Petitioner, 
vs. 

KENT L. JONES, Division Director of the 
Utah State Division of Water Rights, and 
EMIGRATION IMPROVEMENT 
DISTRICT, a special service district of the 
state of Utah,  

Respondents. 

MOTION FOR ATTORNEY FEES 

Case No. 190904621 

Judge: Honorable Laura Scott 

Respondent Emigration Improvement District (“EID”), through counsel, respectfully 

moves the Court to award EID its reasonable attorney fees against Mark Christopher Tracy dba 

Emigration Canyon Home Owners Association (“Petitioner” or “ECHO”) because the Petition 

for De Novo Judicial Review of Informal Adjudicative Proceeding (the “Petition”) lacked merit 

and was not brought in good faith. 

EID acknowledges the “high hurdle” that must be overcome to obtain an award of fees 

under Utah Code Ann. § 78B-5-825(1).  However, substantial evidence demonstrates that ECHO 
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acted in bad faith in bringing an action without merit.   Through the so-called ECHO 

Association, Mark Christopher Tracy (“Mr. Tracy”) is attempting to use the judicial process to 

carry out a political attack against EID and its elected board of trustees.  After EID obtained two 

fee awards in U.S. District Court against Mr. Tracy, he attempted to acquire a .25 acre-foot water 

right to obtain standing to challenge EID’s change applications and extension requests.  After 

asserting, unsuccessfully, that ECHO acquired a water right in November 2018, the Third 

Judicial District Court for the State of Utah, the Honorable Su Chon presiding, found that the 

water right had not been deeded until February 11, 2019.    

Knowing he had not acquired a water right and knowing that under Utah Code Ann. § 73-

3-12(2)(f), only a “person who owns a water right or holds an application from the water source 

referred to in Subsection (2)(e) may file a protest with the state engineer” to challenge an 

extension of time request, Mr. Tracy proceeded with this lawsuit.  And, despite having received 

email notice of the State Engineer’s order granting EID’s extension request, Mr. Tracy wasted 

the time and resources of EID’s counsel and the Court by asserting he had not timely received 

notice. 

LEGAL STANDARD 

Utah Code Ann. § 78B-5-825(1) calls for an award of attorney fees in civil actions when 

“the court determines that the action or defense to the action was without merit and not brought 

or asserted in good faith.” This provision requires proof on “two distinct elements.” In re 

Discipline of Sonnenreich, 2004 UT 3, ¶ 46, 86 P.3d 712.  An award of fees under this provision 

requires a determination that the losing party’s claim was “(1) without merit, and (2) not brought 

or asserted in good faith.” Id.   

A determination under the first element, as to the merits of a claim, typically will turn on 

a conclusion of law—as to whether the losing party’s claim lacks a “basis in law or fact.” Id. ¶ 
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47 (citation omitted) (internal quotation marks omitted). Such a determination is reviewed for 

correctness. Id. ¶ 45. The second element, by contrast, implicates fact-intensive questions about 

the losing party’s “subjective intent.” Id. ¶ 49. A party’s good faith may be established by proof 

of “[a]n honest belief in the propriety of the activities in question;” a lack of “intent to take 

unconscionable advantage of others;” and a lack of “intent to, or knowledge of the fact that the 

activities in question will hinder, delay, or defraud others.” Id. ¶ 48 (alteration in original) 

(citation omitted) (internal quotation marks omitted). A lower court’s findings on this element 

typically will be afforded a substantial measure of discretion. Id. ¶ 45. 

PERTINENT FACTS 

1. EID is a local district created by the Salt Lake County Council in 1968 that has 

authority to provide water and sewer service to residents within Emigration Canyon. 

2. EID has a three-member board of trustees who are elected at-large from residents 

in Emigration Canyon.   

3. On March 9, 1983, Permanent Change Application 57-8865 (a12710b) (the 

“Change Application”) was filed in the name of Emigration Improvement District to divert .334 

cubic foot per second or 94.04 acre feet, and was approved on March 9, 1983.  See Petition, 

Exhibit B (Order of the State Engineer on Extension of Time Request for Permanent Change 

Application Number 57-8865 (a12710b)). 

4. In 2014, ECHO was formed by Mr. Tracy. 

5. ECHO is not a traditional homeowners’ association that governs a specific 

neighborhood or development or has authority vested through CC&Rs.   

6. Instead, ECHO is a dba entity for Mr. Tracy personally that purports to be a 

“complex-litigation association.”  A true and correct copy of the homepage for ECHO’s website 

is attached hereto as Exhibit 1.    

7. In 2014, Mr. Tracy filed Case No.: 2:14-cv-00701-JNP-PMW against EID and 

multiple other parties in Utah federal district court (the “FCA Action”). 
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8. The FCA Action generally alleges that EID violated the federal false claims act as 

part of a loan that EID obtained in 2002 from the Utah Division of Drinking Water to make 

improvements to its public drinking water system by failing to disclose or misrepresenting that 

the alleged purpose of the loan was not to benefit existing residents, but to construct an oversized 

water system to allow for massive future development.  

9. On March 9, 2017, the United States District Court for the District of Utah, the 

Honorable Jill N. Parrish presiding, ordered entry of judgment in the FCA Action against Mr. 

Tracy and his attorneys, Christensen and Jensen, awarding EID $29,936.00 in damages based on 

Mr. Tracy filing a lis pendens against EID’s water rights, which the Court found was a wrongful 

lien.  A true and correct copy of the Order for Entry of Judgment is attached hereto as Exhibit 2.  

10. On February 15, 2019, Judge Parrish issued another Order Granting in Part and 

Denying in Part Defendant’s Motion for Attorneys’ Fees and Costs (the “FCA Fee Order”) 

awarding EID $92,665.00 to be paid by Mr. Tracy.  A true and correct copy of the FCA Fee 

Order is attached hereto as Exhibit 3.  

11. In the FCA Fee Order, Judge Parrish found that: “Tracy’s behavior was vexatious 

and that the suit was brought primarily for purposes of harassment.  Accordingly, the court will 

award attorneys’ fees to Defendants pursuant to 31 U.S.C. section 3730(d)(4).”  Id., p. 12. 

12. On January 15, 2019, the Utah State Engineer sent a Final Notice of Lapsing to 

the EID (the “Lapse Notice”).  See Petition ¶ 75; Exhibit N (sub-exhibit E).    

13. As indicated in the Lapse Notice, if the Change Application was not reinstated 

within sixty (60) days, the Change Application would have permanently lapsed.  Id. 

14. On January 18, 2018, EID filed a Request for Extension of Time to File Proof of 

Beneficial Use (After Fourteen Years) (the “Extension Request”).  See Petition, ¶ 76, Exhibit F. 

15. On the same day, January 18, 2018, the State Engineer sent EID a letter indicating 

that the Change Application had been reinstated with a priority date of the Change Application 

of January 18, 2019.  See Petition, ¶ 19, Exhibit A.     
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16. Specifically, the letter stated: “The application was reinstated on January 18, 

2019, because an Extension Request was received in our office.”  Id. (emphasis added).         

17. On January 22, 2019, ECHO filed a protest against the Extension Request (the 

“ECHO Protest”).    

18. On April 23, 2019, the State Engineer issued its Order of the State Engineer on 

Extension of Time Request for Permanent Change Application Number 57-8865 (a12710b) (the 

“Extension Order”) pursuant to which the State Engineer granted the Extension Request.  

19. On May 13, 2019, Petitioner filed a Request for Reconsideration of the State 

Engineer’s Extension Order (the “Request for Reconsideration”). See Petition, Exhibit N.  

20. On August 19, 2019, Judge Chon issued a Memorandum Decision and Order 

dismissing another case filed by ECHO against Kent L. Jones and EID (Case No. 190901675) on 

the grounds that ECHO lacked standing to challenge a change application filed by EID because 

ECHO was not an aggrieved party at the time it filed its protest (the “First Dismissal Order”).   

A copy of the First Dismissal Order is attached hereto as Exhibit 4.   

21. In the First Dismissal Order, Judge Chon found that ECHO did not acquire any 

water rights in Emigration Canyon until February 11, 2019.   

22. Accordingly, on January 22, 2019, the date ECHO filed the ECHO Protest, ECHO 

did not own any water rights in Emigration Canyon.    

23. Although ECHO and/or Mr. Tracy purport to have acquired a water right in 

February, 2019, Mr. Tracy, either individually or through his dba ECHO, does not own any real 

property in Emigration Canyon or own any real property that utilizes water rights from 

Emigration Canyon.  

24. Although the caption of the Petition indicates that the Emigration Canyon 

Homeowner’s Association is a corporation, the first allegation in the Petition states: “Petitioner 

The ECHO-Association is registered with the Utah Department of Commerce as a “dba entity” 

of Mark Christopher Tracy and is the owner of water right no. 57-8947 (a16183).”   Accordingly, 
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the Emigration Canyon Homeowner’s Association is not a legal entity, but merely a name 

registration for Mr. Tracy. 

25. On September 17, 2019, the Utah Division of Water Rights provided a response 

to a Governmental Records Access and Management Act (GRAMA) request that indicated that 

electronic notice of the Memorandum Decision was sent to Mr. Tracy on May 24, 2019 at the 

following two emails mark.tracy72@gmail.com and m.tracy@echo-association.com.  A true and 

correct copy of the response to the GRAMA request is attached hereto as Exhibit 5.   

26. On May 27, 2019, three days after receiving electronic notice of the 

Memorandum Decision, Mr. Tracy sent an email from the email address m.tracy@echo-

association.com to numerous parties, including his attorneys in this matter.  A true and correct 

copy of the email is attached hereto as Exhibit 6.   

ARGUMENT 

I.  ECHO’S CLAIMS LACKED MERIT.  

A.  ECHO’s Claims Lacked Merit Based on the Arguments and Concessions in 
the Motion to Dismiss Hearing. 

ECHO’s Protest, Request for Reconsideration, and Petition focused almost exclusively on 

ECHO’s position that EID does not have authority to utilize Boyer Well No. 1 and Boyer Well 

No. 2 because Mt. Olivet cemetery required congressional authorization to transfer water right to 

the Boyer Company, and therefore EID did not actually own the water right that EID or Boyer 

Company have been utilizing for over 30 years.1  For example, in its Protest, ECHO stated “[w]e 

hereby protest the Request for Extension of Time for “a12710b” (57-8865) until which time EID 

produces evidence of Congressional authorization for the continued operation of Boyer Well 

1 Boyer Well No. 1 and Boyer Well No. 2 (as Mr. Tracy refers to them) are also both approved points of 
diversion under other rights owned by EID.  Therefore, even if EID somehow lost its ability to utilize 
Water Right 57-8865, EID would still be able to utilize the wells.   
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#1.”   Likewise, ECHO’s Petition begins with the statement: “This matter concerns the illegal 

transfer of water rights from the Mount Olivet Cemetery Association (“Mt. Olivet Cemetery”), 

and the illegal diversion and use of water via two (2) large-diameter commercial wells 

designated as Boyer Well Nr. 1 (Well ID Nr. 10643, aka Freeze Creek Well #1) and Boyer Well 

Nr. 2 (Well ID Nr. 4677, aka Freeze Creek Well #2), from one of the most historically 

significant areas of the State of Utah.”  Petition, p. 2.    

However, in its Memorandum in Opposition to Motion to Dismiss, ECHO didn’t even 

attempt to argue that these claims were properly before the Court.  Id., at fn. 5 (“Having 

reviewed the District’s opposition to claims for relief nos. 4 and 5, Mr. Tracy does not oppose 

dismissal of the same.).2   In other words, despite the fact that ECHO holds itself out to be a 

“complex-litigation association,” ECHO did not have any legal basis for filing a petition to 

dispute ownership of the water right.  Clearly, ECHO does not have standing to adjudicate a 

claim that Mt. Olivet Cemetery (which is not a party) didn’t have authority to convey water to 

The Boyer Company (which is not a party) and therefore title to a water right which is now 

owned by EID should revert to the federal government (which is not a party).  Accordingly, 

ECHO’s Second, Fourth and Fifth Causes of Action, which are the primary focus of the Protest 

and Petition, lacked a basis in law and were without merit. 

ECHO’s other two causes of action are equally without merit.   

In the First Cause of Action, ECHO alleged that “The ECHO-Association did not 

receive notice of the Memorandum Decision until sometime after May 9, 2019” and that the 

“alleged untimeliness of The ECHO-Association sent its Request for Reconsideration was a 

2 ECHO conceded that all allegations in the Second Cause of Action were repeated verbatim in the Fourth 
Cause of Action, and therefore the Second Cause of Action was also not properly before Court.    
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result of the State Engineer’s failure to timely serve a copy of the Memorandum Decision to The 

ECHO-Association’s address of record.”  Petition, p. 21, ¶ 105, 108 (emphasis added).   

However, contrary to the allegation, Mr. Tracy did receive electronic notice via two different 

emails used by Mr. Tracy on April 24, 2019.  Mr. Tracy actively uses at least one of those email 

addresses because Mr. Tracy sent an email from the email address m.tracy@echo-

association.com three days after receiving electronic notice of the Memorandum Decision.  See

Exhibit 6.  Likewise, although ECHO’s legal counsel was able to avoid disclosing to the Court 

whether they had notice of the Memorandum Decision prior to receiving the mailed notice, it is 

extremely unlikely that ECHO’s counsel received notice on or after Friday, May 10, 2019, and 

was still able to draft and mail a seven page single spaced letter by Monday, May 13, 2019.3

Accordingly, ECHO’s First Cause of Action lacked merit because it was based on 

allegations that Mr. Tracy, and potentially his counsel, knew were false.  This is also not the first 

time that Mr. Tracy has taken liberty with the facts in order to appear to have a valid claim.  In 

the FCA Order, Judge Parrish found that “[Mr. Tracy’s] course of conduct suggests that when he 

recognized the futility of his legal position, he began taking liberty with the facts to avoid the 

inevitable conclusion that his claim was time-barred.”  Exhibit 3, p. 8.   Mr. Tracy should not be 

allowed to continue to require EID, which is a public entity with limited funds, to spend 

significant resources responding to manufactured claims based on false allegations.        

ECHO remaining two arguments are combined in the Third Cause of Action.  First, 

ECHO argued that the State Engineer erred in granting the Extension Request.  However, neither 

the Protest nor the Petition ever reference the statutory requirements found in Utah Code Ann. § 

3 It is also telling that Christensen and Jensen had an associate, Bryson Brown, argue the motion to 
dismiss, but Christensen and Jensen had Mr. Brown and two partners, including the firm’s managing 
partner, on the September 27, 2019 telephonic conference.
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73-3-12(2)(h) (which require the State Engineer to approve an extension request made by a 

public water supplier holding the water to meet the reasonable future water requirements of the 

public), and neither the Protest or the Petition provide any argument as to why the District is not 

holding the water to meet the reasonable future needs of the public.  ECHO was clearly aware of 

the statutory requirements before filing the Petition because the Extension Order stated: 

The protestant has expressed concern for a myriad of issues. These issues range 
from concerns over timeliness of responses and administrative actions by the 
Division of Water Rights, to concerns about conflicts in water right ownership, 
and potential for interference with existing water rights in streams, springs and 
wells. This order, however, only addresses those issues pertinent to the extension 
request decision making criteria (Utah Code §73-3-12). 

Extension Order, p. 2 (emphasis added).  

In addition, even if ECHO had preserved this issue for appeal, which it did not, the 

allegations in the Petition directly contradict the argument.  For example, allegation 87 states in 

part: “Moreover, as the water share only allowed for diversion of 94.04 acre feet, water use for 

approximately half of the 224 parcels of the Oaks PUD sold to unsuspecting buyers was not 

allowed even if all points-of diversion operated by EID were approved.”  The assertion that the 

water right is necessary to supply water to less than half the existing platted lots in the Oaks PUD 

is obviously inconsistent with the argument that EID is not holding the water for the reasonable 

future use of the public.  Thus, because ECHO’s own allegations contradict any claim that EID 

was not holding the water for the reasonable future use of the public, the claim lacked merit.  

Accordingly, the only part of the Petition that had any possible legal merit was ECHO’s 

claim that the process that the State Engineer follows to reinstate a change application is not 

supported by a strict interpretation of the statute.  However, even if ECHO could have prevailed 

in a facial challenge to the State Engineer’s process, EID clearly followed the procedure 

established by the State Engineer’s Office.  Specifically, the letter from the State Engineer 
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reinstating the Change Application, which was issued the same day EID filed its Extension 

Request, stated: “The application was reinstated on January 18, 2019, because an Extension 

Request was received in our office.”  

Therefore, even if ECHO believed it could convince the Court that the State Engineer’s 

procedure was not supported by a strict interpretation of the statute, ECHO could not have 

reasonably believed that the remedy would be that the Change Application lapsed without any 

chance for EID to comply with the procedure articulated by the Court.4

B.  ECHO’s Claims Lacked Merit Based on Additional Undisputed Facts. 

In addition to lacking merit based on the allegations in the Petition, ECHO’s claims 

lacked merit because neither ECHO or Mark Christopher Tracy owned a water right at the time 

ECHO filed its Protest, and therefore ECHO lacked standing to file the Protest or Petition.    

With respect to an extension of time request, Utah Code Ann. § 73-3-12(f) states: “a 

person who owns a water right or holds an application from the water source referred to in 

Subsection (2)(e) may file a protest with the state engineer.”   On January 22, 2019, Christensen 

and Jensen filed the Protest purportedly on behalf of the Emigration Canyon Home Owners 

Association.  However, notwithstanding that the caption of the Petition indicates that ECHO is a 

Utah corporation, ECHO is not a legal entity.  Thus, ECHO could not have owned a water right 

and did not have standing to file a Protest.5

4  It is also likely that the State Engineer would have been able to better articulate why the procedure he 
follows with respect to reinstatement is supported by statute and case law.

5 See, Sharp v. Riekhof, 747 P.2d 1044, 1046 (Utah 1987)(holding, “An attempted conveyance of land to a 
nonexisting entity is void,” and, Utah Valley Bank v. Tanner, 636 P.2d 1060, 1062 (Utah 1981) (holding 
“Paul Tanner Homes is not a legal entity, it being only a ‘dba’ of Paul Tanner.”).  



{00456840.DOCX /} 11 

Mr. Tracy attempts to overcome the standing issue by arguing that the Protest and 

Petition was really filed in the name of Mark Christopher Tracy dba Emigration Canyon 

Homeowners Association.   However, even if Mr. Tracy could substitute himself for ECHO, Mr. 

Tracy did not own a water right on January 22, 2019.  As Judge Chon recently held in the First 

Dismissal Order, Mr. Tracy did not acquire a water right until at least February 11, 2019.6

Therefore, not only did ECHO not have standing to protest the Extension Request, but the 

fact that ECHO did not have a valid water right establishes that ECHO’s purpose for filing the 

Protest and Petition was not to protect a valid property interest, but instead to wage a political 

attack on EID in hopes of undermining the credibility of EID and its elected official and forcing 

EID to expend its limited resources to defend against litigation.   

In summary, the Petition lacked merit in both law and fact.   

II. Plaintiff’s Actions Show That the Claims Were Not Assert in Good Faith. 

This case is yet another example of Mr. Tracy (this time through the so-called Emigration 

Canyon Homeowners’ Association) asserting bad faith claims against EID, which claims are 

clearly intended to attack and disparage EID and its elected officials, and create a perception 

among residents that EID may not be able to provide water to residents, but not to state actual 

claims for relief.   

A.  EID Has Previously Been Awarded Fees Against Mr. Tracy for Similar 
Frivolous and Vexatious Litigation.

As indicated on the attached Exhibits 6 and 7, Mr. Tracy routinely signs emails and other 

correspondence as “qui tam Relator / ECHO President.”  The “qui tam Relator” is in reference to 

a lawsuit that Mr. Tracy filed against Emigration Improvement District in 2014, which generally 

6 ECHO purportedly acquired a .25 acre-foot water right, which Mr. Tracy apparently claims is really 
owned by him individually since ECHO is not an actual entity.  
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alleges that EID (and multiple other defendants) violated the federal false claims act by failing to 

disclose certain information as part of a loan that EID obtained from the Utah Division of 

Drinking Water in 2002 to make improvements to its public drinking water system. 

On February 15, 2019, after granting EID’s motion to dismiss the Third Amended 

Complaint in the FCA Action, Judge Parrish issued the FCA Fee Order.  See Exhibit 3.   In the 

FCA Fee Order, Judge Parrish found that “Tracy’s behavior was vexatious and that the suit was 

brought primarily for purposes of harassment.  Accordingly, the court will award attorneys’ fees 

to Defendants pursuant to 31 U.S.C. section 3730(d)(4).”  Id., p. 12.  Judge Parrish also found 

that “Tracy’s behavior leads the court to conclude that Tracy brought his qui tam suit to air 

personal grievances against the Defendants in pursuit of an ulterior motive, rather than seek 

money damages on behalf of the United States.”  Id.  Based on her finding that the suit was 

vexatious and brought primarily for the purpose of harassment, Judge Parrish awarded 

defendants, including Emigration Improvement District, $92,665.00 in attorney fees against Mr. 

Tracy.7

B. The Allegations in This Case Were Clearly Not Intended to State a 
Legitimate Claim for Relief.  

Like the FCA Action, Mr. Tracy’s main goal in this litigation appears to be to thwart any 

expansion of a public drinking water system in Emigration Canyon, which Mr. Tracy apparently 

believes will facilitate development, by attempting to create distrust in EID and its elected 

officials, and attempting to create a perception among residents that EID does not have the 

ability to provide water to residents.  This bad faith motive is apparent from the following facts. 

First, the Protest Letter, which was signed by ECHO’s attorney Scot Boyd, carbon copied 

(cc:d) Brigadier General Craig A. Bugano Fort Douglas Commanding Officer and Board 

7  The case is currently on appeal to the Tenth Circuit Court of Appeals.   
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Members of the Mount Olivet Cemetery Association.  The only reason for Mr. Tracy to send the 

letter to Fort Douglas and Mt. Olivet was to try to validate his theory that Mt. Olivet or Fort 

Douglas may take action with respect to the water rights.  Again, although his Mt. Olivet theory 

is the primary focus of the Protest and Petition, Mr. Tracy didn’t even attempt to argue that it 

was properly before this Court.     

Second, like the FCA Action, the majority of the allegations in the Petition have 

absolutely nothing to do with an argument that the State Engineer erred in granting the Extension 

Requests.  For example, paragraphs 30 and 31 of the Petition state: 

30.   Sometime in 2000, Boyer and City Development obtained approval for 
phases 4a, 6 and 6a of the Oaks PUD allowing yet further expansion of the 
development to 224 domestic units. 

31.   Sometime in 2002, EID promised future water service to the Walter J. Plumb 
and land-developer R. Steve Creamer for still yet further developments north and 
north-east of the Oaks PUD.    

These paragraphs are consistent with Mr. Tracy’s theory in the FCA Action that the 

primary purpose of EID’s public drinking water system was to allow for development in 

Emigration Canyon.  However, the assertion that EID has promised future water service is 

completely inconsistent with the only potential argument in this case, namely that EID is not 

holding the water for the reasonable future use of the public.   

Third, in a recent email purportedly to residents in Emigration Canyon, Mr. Tracy, on 

behalf of the so-called ECHO Association, stated: 

Furthermore, in April 2015, we learned that The Boyer Company LC allegedly 
obtained water rights from the Mount Olivet Cemetery Association, the only active 
federal military cemetery created by an Act of Congress in 1874, in order to create the 
Emigration Oaks Private Urban Development (“Oaks PUD”) on the north side of 
Emigration Canyon. 

Yesterday, The ECHO-Association filed petition in the Utah State Third District Court 
against EID and Utah State Engineer Kent L. Jones regarding Mt. Olivet Cemetery Water 
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Right 57-8865 currently claimed by EID and the continued operation of Boyer Wells Nr. 
1 and Nr. 2 by EID.  

A true and correct copy of the email is attached hereto as Exhibit 7. 

Like numerous emails Mr. Tracy has sent with respect to the FCA Action, the purpose of 

the email is clearly to create a perception that Mr. Tracy’s theory must be valid since it is part of 

a lawsuit, despite that fact that Mr. Tracy knew that there was no legal basis for including the 

claims in this Petition.    

In summary, like the FCA Action, the purpose of the Petition was not to allege legitimate 

claims that the State Engineer erred in granting the Extension Request, but was instead just a 

convenient excuse to file yet another litigation case against EID in pursuit of an ulterior motive.  

Mr. Tracy is certainly entitled to his opinion whether development should occur in Emigration 

Canyon, but he is not entitled to continue to file completely meritless litigation in order to attack 

EID and its policies. 

III. The Fees Should be Awarded Against Mr. Tracy Individually. 

 In the Memorandum in Opposition to Motion to Dismiss, Petitioner argues: 

“Accordingly, the District’s argument that the plaintiff in this litigation – i.e., Mr. Tracy dba 

Emigration Canyon Homeowners Association – lacks standing is without merit.” Id., p. 12.  In 

other words, it is the position of Petitioner that Mr. Tracy is the real property in interest.  

Accordingly, any fees awarded by the Court should be awarded against Mr. Tracy.  In the 

alternative, to the extent Petitioner argues that fees should be awarded against the non-existent, 

i.e., Emigration Canyon Homeowners Association, a Utah corporation, the Court should award 

the fees against the lawyers who filed the lawsuit for bringing an action in the name of an entity 

that they knew or should have known didn’t exist. 
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In summary, Mr. Tracy and/or his attorneys shouldn’t be able to escape paying attorney 

fees simply by filing frivolous lawsuits in the name of non-existent entities and then asserting 

that Mr. Tracy is the real party in interest.    

CONCLUSION 

The residents and taxpayers in Emigration Canyon who fund EID through taxes and user 

fees should not be forced to continue to pay attorney fees to defend EID against frivolous, 

harassing and bad faith litigation by Mr. Tracy.  Accordingly, the Court should find that the 

Petition was meritless and not asserted in good faith and award EID its reasonable attorney fees 

in accordance with Utah Code Ann. § 78B-5-825(1).  In addition, because Mr. Tracy claims that 

petitioner, Emigration Canyon Homeowners’ Association is not actual corporation, but is merely 

a dba of him personally, the Court should award the fees against Mark Christopher Tracy 

individually.   

DATED this 2nd day of October, 2019. 

COHNE KINGHORN 

/s/ Jeremy R. Cook              
William G. Garbina 
Jeremy R. Cook 
ATTORNEYS FOR RESPONDENT 
Emigration Improvement District 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 2nd day of October 2019, a true and correct copy of the 
foregoing document was served by the CMECF system which will send notice of filing to 
counsel of record: 

Scot A. Boyd 
Stephen D. Kelson 
Bryson R. Brown 
CHRISTENSEN and JENSEN 
257 East 200 South, Suite 1100 
Salt Lake City, Utah 84111 
scot.boyd@chrisjen.com
stephen.kelson@chrisjen.com
bryson.brown@chrisjen.com
Attorneys for ECHO

  /s/ Jeremy Cook                


















































































