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grantedprotectivefor a order are thustions
(a)three,requestas to document subsections

(d), interroga-plaintiffs’of set ofand second
tories, 13,January To thefiled on 1998.

that are otherwiseextent communications
privileged protected,or those communica-

protect-privilegedtions shall their orretain
defendant,despite to itsed status disclosure

attorneys, agents.or their

INC.,JANA, Plaintiff,

v.

STATES,The UNITED Defendant.

No. 94-203C.

ofUnited States Court Federal Claims.

3,Sept. 1998.

(2) determiningprivilege; particular point. not theany The court is discover-assertion of the
part ability any particularand documents. In the eventmust be confidential of ofcommunications

(3) agreeparties particu-enterprise; the cannot the statusongoing and the at- on ofan common
documents, maytorney-client apply anprivilege does to scientific lar individual determinationnot

necessary.arguments applicableare bedata. not at thisThese
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Antonio, TX,Ferguson,Donald San forO.
plaintiff.

D.C.,Lester, Jr., Washington,Harold D.
Hunger,Frankwith whom were W. Assis-

General, Cohen,M.Attorneytant David Di-
rector, Kinsella, Di-M. Assistantand James
rector, for defendant.

Opinion and Order1
WEINSTEIN, Judge.

(Jana)Plaintiff, Jana, hasInc. moved for
eightpartial summary judgment on of the

government’s thirteen counterclaims for
(FCA),Act asfraud under: the False Claims

(1994);amended, §§ 3729-373331 U.S.C.
Disputes5 Act ofsection of the Contract

amended,1978(CDA), §41as U.S.C. 604
(1994); and the common law. Plaintiff also

special pleaseeks indismissal of defendant’s
(1994)§fraud 2415 and ofunder 28 U.S.C.

an offsetdefendant’s claim for under 28
(1994).§ The first seven coun­U.S.C. 1503

allegedly false claimsterclaims arise from
under a time and materials contract1980

NavyDepartment (Navy)the of the towith
develop andmanualsaeronautical/technical

services,supportassociated contract No.
2454).(contract TheN001-40-80-D-2454

eighth through counterclaims con­thirteenth
cost-plus-fixed-feea indefinite-de­cern 1984

Navy,livery the No. N001-40­contract with
(contract E-260), also pro­to85-D-E-260

vide aeronautical manuals and related serv­
motion is denied.ices.2 The

17,on MayThe were filedcounterclaims
1995,8, plaintiff to1995. On movedJune
counterclaims for lack ofdismiss all of these

jurisdiction. ground arguedThe first is that
invoices under theseplaintiffsall but five of

havingcontracts been submitted and re­
toby government prior Octoberviewed the

27, by1986 thereafter the six-­were barred
pre-1986limitations in theyear statutes of

A, 41and 5 of the CD­ U.S.C.FCA3 Section

E-260; and 9 aretract 8 for FCAoriginally on counterclaimsopinion and order was filed1. This
damages.19, being publica-August It is reissued for1998.

request.government'sat thetion providein to3. The amended 1986 twoFCA was
civillimitation for actionsalternate statutes of

dismissal of one2. Plaintiff seeks counterclaims Such actions must now beunder the FCA.
througheight Counter-and thirteen.and two brought years of the date the FCAeither within 6

damages committed, 3731(b)(1),in §two are for FCAclaims one and or withinviolation is
theyearscontract when Facts material towith false claims under "3 the dateconnection after

reasonablyright known or shouldthrough of action are8 relate to con-132454. Counterclaims
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July 10,actually completed untilnotargues§ wasPlaintiff that both statutes604.
providing1997, delays inbegan upon plaintiffsof a falseto run the submission due to

Discoverygovernmentnot the auditor. closedbegin,invoice and did as to theinformation
argues, government 29, 1997.made finalthe Septemberwhen on

Second, plaintiff ar­payment of the claim.
summarypartialforPlaintiffs motionjurisdic­gues allegations ofthat defendant’s

that the counterclaimsjudgment contendsarguestion insufficient. Defendantwere
barred,E-260 are eitherregarding contracttolled,six-year equitablythat the statute was

limitationsby six-year statute ofthe FCA’searliest, April 26, 1990.at onthe
10,July audit1997 DCAAor because the

15, 1995, the court ruledOn November incurring, allowability, andreport allo­on the
FCA, addingthat thethe 1986 amendment to withof found no fraud associatedcation costs

3731(b)(2) six-year§31 to the statuteU.S.C. Alternatively, plaintiff re­contract E-260.
3731(b)(1),§of limitation under should be 3-year statutequests rulinga that the of

retroactively.applied 31Under U.S.C. beganpost-1986the FCAlimitations under
3731(b)(2), government§ if the doesn’t know 1990,MayAprilrun or of when theto in

violation,of the statute is not tolled untilthe (DOJ) receivedDepartment of Justice first
years governmentthe knew or3 after should hadirregularities oc­notice that certain

claim, buthave known of the false in no contract, andrespect to thuscurred with this
yearsuntil 10 from the date of theevent bythe were barred thethat counterclaims

onlycourt thatviolation. The thus held the 17,Mayin ontheytime filed this courtwereportionsbarred the ofcounterclaims were Thus, effectively, plaintiff contends1995.second,first, eighththe ninth counter-and six-yeartrumps the3-yearthat the statuteinclaims based on false claims connection 3731(b).§ Plaintiffstatute. 31 U.S.C.See2454 submittedwith contract that were be-
government has failed toalso that theclaims(617,May theyearsfore 1989 before coun-

particularity requiredtheplead fraud withfiled)terclaims were and neither re-asserted
9(b)by Rule the of the Unitedof Rules17,Maynor aftersubsequently discovered

(RCFC).of FederalStates Court Claims(3 years1992 before the counterclaims were
plaintiff again the courtyetAnd asks tofiled). Jana, States, 34See Inc. v. United

15,November 1995 decisionreconsider its(1995).Fed. 447Cl.
that the FCA amendment was retroac­1986

15, opinionThe court’s November 1995 and, thus, FCA counter­tive that defendant’s
also that there was no statute of limita-held 17,Mayprior toregardingclaims violations

pleaspecialtion a in fraud 28for under by2454 barred1989 contract were notunder
§ 2415 or for fraudU.S.C. common-law coun- yearssix-year onlybut until 3the statute

Defendant, required byterclaims. as the (inlearned of false claimsafter defendant the
November, order, presented1995 has the 1992).4

governmentits contention that thebasis for
theargueto that six-­Defendant continuesMaydid the until afternot discover violation

damagesyear statutory bar on claims for17, Thereafter, government’sat the1992.
beginnot to run untilunder doesthe FCArequest, discovery until afterwas extended

claim,(DCAA) ofpaymentthe date the fraudulentAgency ofthe Contract AuditDefense
violation,years althoughof thewithin sevencompleted plaintiffsan audit of claim under

E-260, to the dateinitially beginsthe civil run on ofwhich claimcontract was scheduled
31, 1996, that thiscompleted on submission.5 Defendant contendsto be December but

time,by unfiled because aof the filed out of were returnedhave been known the official United
charged an order is dueresponsibilitywith to act in the motion for reconsideration ofStates

order, 83.2(f),circumstances, days RCFCwithin of the seebut in event more than 10 10no
showingyears and was no of "excusable ne-date which the violation is thereafter the on

6(b),committed,” 3731(b)(2), justify filing.glect,” to late§ RCFC thewhichever occurs last.
1986,ofClaims ActSee False Amendments

99-562, 5, 3153,§ 3158. any gov-Stat. knowledge byPub.L. 100 that5. maintainsPlaintiff
triggers the statute. Defendanternment official

arguesrequest relevant is a DOJ Civiland that the official4. first for reconsiderationPlaintiff's
same, alreadyemployee. The court has con-"supplemental" the both Divisionits motion for
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1993,16,(or, September Janaat earli- On or aboutdid not occur until October the
est, so, 17,MayJuly) of If the 1995 contract E-­1992. its final invoices forsubmitted
filing yearoccurred the three timewithin claims to the260. Jana submitted certified
period byallowed 1986amendment to thethe officer, $53,-­contracting in ofthe amount

six-yearthatFCA. Defendant also claims the $529,695.75217.77 under contract 2454 and
statute, 3731(b)(1),§31 U.S.C. does not be- E-260, January 3,onunder contract or about

paymentran finalgin to until the date of of a 1994. filed suit in court on MarchJana this
claim, not, contends,plaintifffalse as on the 29, 1994, A,to the codified at 41pursuant CD­

plaintiffs request payment. Al-date of for 601-613,§§ based a deemed denialU.S.C. on
ternatively, contends the 3-defendant that 605(c).§41 Onof its claims. See U.S.C.

begin ranyear statute did not to until the 1995, answer,May 17, defendant filed its
government reasonably should have discover- which thirteen underincluded counterclaims

fraud, event, claims,the it occurreded which A,FCA, princi­the the CD common law fraud
violation(s).years allegedwithin ten after the ples, plea in 28speciala fraud under U.S.C.

2415,§ and a claim for an offset under 28Background6
1503, alleged§ inU.S.C. for fraud connec­

followingThe facts inmaterial are not 2454tion with contracts and E-260.
dispute:

discloses, govern­As the record thefar as8, 1980,February Navy RegionaltheOn
possibilityment first became aware of the of(NRCC)Contracting Office awarded Jana a

irregularities in Jana’s time records related(contract 2454)time-and-materials contract
into the claims under contract 2454 the$4,492,445.00, provideamountin the of to

1990,spring employeeaof when former Janapublication toservicesaeronautical/teehnieal
Harrison,approached an audi­Mr. Robert J.Navy. paymentthe Plaintiffs vouchers for

DCAA,tor and informed him thatwith thedelivery order ZZN5 under contract 2454
Jana altered time to switch costshad cardssigned by representa­were the contractor’s

firm, contract,Army fixed-pricefrom an10,Septembertive between 1984 and March
assigned chargewhich had been labor code9, 1987, by contractingapprovedand the

850179, delivery ZZM3 un­(CO) 18, to ordernumberofficer October 1984 andbetween
2454, cost-reim­17, 1987. der which was acontractcontract 2454’sdeliv­March Under

contract,ZZM3, Jana, time and materials toery by the bursementorder contractor’s
delivery plaintiff assigned therepresentative, signed payment be­ which ordervouchers

13, 15,August September chargetween 1984 and labor code of 850479. He showed Mr.
1986, byapproved identifyingwhich were the CO be­ acopyHarrison a of time card

15,25, 1984 September “850179,”September jobtween and time as wellworked on number
subjectnot the of this1986. Contract 2454 is itcopyas a of the same time card after had

motion, except plaintiff againinsofar as seeks “850479,”apparently bybeen to showaltered
reopen the that FCAto court’s decision the “4,”changing “1” in to a thusthe 850179

by thestatute of limitations was extended timebilling chargethe to the andimproperly
1986amendment. profferedcontract. Plaintiff hasmaterials

that the infor­contemporaneousno evidence1985,2,Januaryor about effectiveOn
anygovernment oth­providedmant the with29, 1984, contracting officerNovember the

regardingspecific allegationser evidence orE-260, cost-plus-aJana contractawarded
deliveryother contracts ormischarges onindefinite-delivery pro-contract forfixed-fee

orders, any contemporaneous evidencenorpublicationviding similar technical services
cards7)(other in$19,602,- additional timeNRCC, than twoamount offor the in the

allegations.support the informant’sof182.00.

Jana,15, opinion, Cl.34 Fed. atargument 1995is correct. See vembereluded that defendant’s
15, 448-449.notedecision at 6.November 1995

(thefrom the record who former7. It is not clearbackgroundprocedural of thisThe facts and6. Harrison)employee the otheror Mr. unearthed
fully in the No-are detailed more court’scase two time cards.
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laboratory on randomreport, based a24, 1990, narytheMay Mr. Harrison sent toOn
Delivery(NIS) “Early time related toInvestigative sample of cardsanNaval Service

ZZM3, showing forensic evidenceRe­Suspected Irregularity Referral No.Alert of Order
Alert)Jana, Mr. Luke swearslating (Early regarding alterations.to Inc.” of numerous

2454. time he had a “con-delivery order ZZM3 under contract was the firstthat this
stated, inpart: engagedin at­ hadEarly suspicion”Alert “TheThe that Janacrete

delivery[Early provides informa­ mischargingform under thatAlert]tached fraudulent
1992,suggests 14,fortion that a reasonable basis the NIS issuedOctoberorder. On

fraud, un­suspicion corruption,of other Analysis describingor forensicReport ofa final
activity affecting government (erasures, alterations,con­lawful dif-laboratory findings
* * * write-overs)beingAmong the strokes,tracts. contracts ink, oradditionalferent

byperformed contractor a Firm-­the were timesampling ofon this scientificbased
(Jana’s No.ChargeFixed-Price contract Mr.2454. Luke sworecards under contract

850179) and a andTime Materials contract knowledgedeposition had no atin his that he
850479).(Jana’s Charge thecopyNo. A of of a orof the contractthat time involvement

provided ...bycard thetime informant ZZM3 con-delivery order other than under
charges con­firm-fixed-pricereflects to the tract 2454.

...; whereas, ...tract the actual time card
charges the Timereflects to and Materials Discussion

Apparentlycontract.... the numeral one summary judgmentparty movingA for
employeeby... as entered the on his time ... of ainitially must “show the absence

card the Fixed-Price was al­[for Contract] anyconcerning fact.”genuine issue material
...,tered to reflect a numeral four [thus] Co., 144,v. S.H. Kress & 398 U.S.Adickes

charg[ing the Timeto the and Materi­time] (1970).159, 1598, L.Ed.2d 14290 S.Ct. 26* ** all three cards]als contract. [time showing need not onWhile the be based
chargethe numberindicate was altered.” affidavits, proffer of evidence admissi­some

bypresentedThe time card the informant uponto the material facts reliedble establish
Earlyattached to Alert.was the Catrett,Corp.made. v. 477must be Celotex

317, 2548,Included on thethe distribution list for 265106 91 L.Ed.2dU.S. S.Ct.
NIS, DCAA, (1986).Early Alert the the the gov­were aThe statute of limitations on

Logistics Agency,Defense and the DPFU. is an affirmative de­ernment counterclaim
evidently See, e.g.,The latter refers to the Defense subject estoppel.to orfense waiver

1420,Procurement Fraud Unit within the College,Criminal 70 F.3d 1452Fisher v. Vassar
(2d Cir.1995).the byDivision of DOJ. Whether a claim barredis

ques­applicable of limitations is athe statute1991,September,In or about Mr. Winstan-
Slater,of law. Sierra v. 120 F.3dtion ClubLuke,ley F. an Assistant At-United States

(6th Cir.1997);623, Mining630 Wind River(AUSA), branch,torney forcivil the Western
(9thStates, 710,Corp. 946 F.2d 712v. UnitedTexas, assignedof ofDistrict was a case

Cir.1991).Jana,involvingalleged fraud in connection
2454, Delivery Inwith contract Order ZZM3. establishing that theThe burden of

November, 1991 he met an investi-with NIS governmentastatute of limitations bars
Gomez, possiblegator, regardingMs. Cecilia theclaim is on non-claimant. See Advanced

bymischarging Delivery No.Jana on Order Sys., Inc. v. ScimedCardiovascular Life
Luke, fileMr. who was authorized toZZM3. (Fed.Cir.1993)Inc., 1157, 1161Sys., 988 F.2d

of the government,FCA cases on behalfcivil (burden proof party raises theof is on that
hehas stated under oath that did not believe defense);affirmative SansomeCalifornia

yet developedthe NIS had sufficientthat (9th1402,Gypsum, 55 F.3d 1406v. U.S.Co.
upon could make aevidence which he act or Cir.1995) (party raising the statute of limita­

Jana violateddetermination of whether had an defense has the bur­tions as affirmative
the FCA. time-barred).isproving the actionden of

10, Thus,1992, meeting, proving theJuly at their the burden of counterclaimOn second
plaintiff.onprelimi-Luke a is theGomez informed Mr. of is barredMs.
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deliveryon thisEarly investigatoryAn filePlaintiff that the 1994.contends
5,May 1994.providedhave such was on ResultsAlert must be deemed to order created

samplestrigger laboratorymaterial the testingnotice of facts as to of random offrom
three-yearFCA’s statute of limita­ ZZN5deliveryamended under order weretime cards

by 11,time ittions at the was first received DOJ Ms.Januaryon 1995. Gomezreceived
May,employees, inallegedlyDivisionCivil during period a case file tothis received

that,alleges althoughPlaintiff DPFU1990. investigation chargesbegin of certain under
“technically” Divi­was within DOJ’s Criminal (such cross-chargingE-260 ascontract

(inSection, part) byitFraud staffed orders,sion was charges delivery charg-andbetween
(inattorneys from the DivisionDOJ’s Civil ing directlycosts topersonneladministrative

attorneysto the DOJ Criminal overhead).addition from the contract rather than as
services],militarythe and AU­[andDivision 4, 1995, requested aApril DCAAOn DOJVirginia).the Eastern District ofSAs for pro-audit of contract E-260. Defendant has

six-yearPlaintiff also claims that the statute copy correspondence indicatingofvided a
the the violationsbars counterclaims because that DOJ instructed the DCAA auditor to

between 1982 and 1986.occurred accountingthat time and rec-assume Jana’s
However, plaintiff profferedhas no direct E-260,(again, respectords with to contract

any employee Divi-evidence that of the Civil 2454) and notnot contract were accurate had
actually the orEarlysaw Alert on soonsion fraudulently altered. This instructionbeen

Defendant,in onafter it was sent 1990. the prefatoryin report’sis reflected the state-
hand, has in-other submitted documentation onlythat its “addressed thement review

that, 6, 1989,dicating after theJune DPFU claim, regardissues withoutquantum of the
practice routinely screeningterminated its of to entitlement.”

allegations. Defen-procurement fraudDOJ
10, 1997,report, Julyaudit onThe issuedindi-dant also has submitted documentation

“The hasconcluded: contractor submittedcating no more Divisionthat than one Civil
pricingor Theadequate cost data. claimDPFU,attorney participated inever the and

appropriateinpreparedwas accordance withattorney’s participation was limitedthat this
Acquisitionprovisions Reg-of [FederalFARliaison, permanent employee,to a not func-

Departmentand DFARSulations] [DefenseDefendant that this evidencetion. contends
Acquisition TheRegulations].” 1997Federalunlikelyit that theindicates that was DOJ

report the“consider[ed]audit therefore claimattorney on the list for thewas distribution
negotiation aacceptableto be as a basis of ofEarly Alert.

reportTheand reasonable settlement.”fair
out,addition, points andIn defendant $529,696exception bytook “no to the claimed

Earlytheplaintiff dispute,does not that the contractor.”
event,were,allegations anyin limitedAlert

prof-ofplaintiff the burdenBecause bearsorder,delivery Deliveryone Order No.to
admissible,which,fering evidence if would2454, thusfor contract and “wereZZM3

facts,support its of see Advancedstatementsuspiciona of ato create concreteinsufficient
1161,plain-Sys., F.2d atCardiovascular 988involv-misehargingtime scheme”fraudulent

DOJ Civil Divisionassertion that thetiffs(Thedelivery or contracts.ing other orders
allegedof false onnotice the claimsreceiveddeliveryalso relate to othercounterclaims

17,24, 1990, any Mayor beforeMay time2454). Defendantunder contractorders
1992, rejected.must beEarly onlyitself referrednotes that the Alert

irregularity, and“suspected” mentionedto a
9(b) ObjectionRuleby anyunearthedunfavorable evidenceno

investigation.government objection that the cir­Plaintiffs
orstates, constituting fraud mistakedoes cumstancesplaintiffand notDefendant

particularityalleged sufficientpossible not withregardinginformation weredispute, that
toby failure makeplaintiffswaivedrelating to another has beenfalsificationstime card

response2454, objection in to theplaintiffsdelivery thatdelivery under contractorder
or, matter, forthat almostZZN5, May fornot until of counterclaimswas receivedorder
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stages ofearlyatby non-disclosureyears after counter- dicedtwo and one-half the
mayAm., eliminat-prejudice belitigation, and thefiled. Inc.claims were LasercombCf

Cir.1990)(4th byduring discovery or970, by full disclosureReynolds,v. 911 F.2d 980 ed
(Issues complaint or coun-of the FCAappropriatelyfraud treated amendmentof were

Lanna, F.2d775objection Hayduk v.pleadingsinas if raised where no terclaim. Cf.
Cir.1985) (dismissal(1st441, plaintiffsofat trial of evi- 445was made to the admission

fraud.) ig-Further, plaintiffpar- appropriate whenshowing lack of fraud claimdence
com-to amend theticularity may by opportunitiesa twocomplaintin the be cured nored

plaint).rel.later disclosure. See United States ex
Works,Iron 53v. Atlantic BasinSchiff remedy tosum, failureIn the for

(E.D.N.Y.1943)268, (complaint271F.Supp. requiredparticularityfraud with theallege
againstclaim thealleging false United States 9(b), requiringanby generally, is orderrule
though partic-inlackingnot dismissible even gen­particularity, Dismissalnot dismissal.

rather,ularity; particularsbill of would be complain­aonly FCAerally grantedis when
Here, fullyrequired). has dis-defendant objection. Afollowing theant fails to amend

closed, claim,onlynot the for the FCAbasis 9(b) notobjection may be ifwaivedRCFC
uponthe substantial evidence whichbut also pleading. To­timely responsivemade in See

rely.it tointends Travel, Ltd., F.Supp.v. Orbit Int’l 755daro
Ironically, plaintiff claims that wasthere (S.D.N.Y.1991).1229, Also, a RCFC1234

particularity putevidence of sufficient to de- 9(b) waived,objection, notif not shouldeven
fraud, yet,on notice the on thefendant of by government. Thisbar a counterclaim the

hand,other that the evidence insuffi-was 59(a)(2),whichmay from RCFCbe surmised
9(b).ciently purposesdetailed for of RCFC that,provides “upon satisfactory evidence
9(b)plaintiffsbasisThe stated for RCFC fraud,any wrong, injusticeor has... that

objection argu-thus is inconsistent itswith States,”the adone United counterclaimbeen
thement that Civil Division’s notice was disposi­2 theyearswithin after finalraised

adequate. It is ac-also incorrect. Plaintiff mayagainsta case the United Statestion of
tually particulars ofwas informed of the grant theprovide the court tothe basis for

when, priordefendant’s fraud claim to the theFinally,a trial. onStates newUnited
reportissuance of the on which the FCA merits, it to see how much moreis hard

and, thus, longcounterclaims were based provided.couldinformation defendant have
counterclaims,filing plain-before the of the

Retroactivitygiven ample opportunitytiff of thewas to review 1986
report and of FCA Amendmentsthe learn the basis defendant’s

Moreover,allegations. any lingeringfraud againThe declines to reconsidercourt
to thedoubt as basis for defendant’s counter- 15, the1995determination thatits November

by plain-must beclaims deemed eliminated appliedis to be retro­1986 FCA amendment
opportunity discoverytiffs full to obtain that, a mo­actively, groundsboth on the as

defendant, discoveryfrom when this exhaus- reconsideration, timelyit was nottion for
tively the for coun-elicited basis defendant’s filed, 59, the Re­RCFC and on merits.see
terclaims. priorsupportslaw the court’s deci­cent case

complaints on that the statute of limitations is retroac­Finally, dismissals of based sion
9(b) ordered, atobjection an FCA claim that was not stalea have been tive forRCFC

See,party e.g.,it filed.8 Unitedonly stagetrial or when the the time wasat the
Dowtyin- rel. v. Wood­against objection is is States ex Thistlethwaitewhom the raised

Ltd., 263Polymer, F.Supp.2d6transigent providing Pre- villeabout information.
(S.D.N.Y.1998)(FCA ofplaintiff preju- amendment’s statutesumptively, a would not be

argument ing prior ruling bya made the same trial court.8. that reconsideration isDefendant's
precluded by anythe of the case” doctrine is may"law court its own decisions atA trial revisit

prohibitmisplaced. Law case aof the rules Operatingv. Colttime. See Christianson Indus.
revisiting questions lawof fact orcourt from 2166,800, 817,Corp., 108 100486 U.S. S.Ct.

necessarily by appellate or co-decided an court (1988).811L.Ed.2d
case,court in not from alter-ordinate the same
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claim,by of the falsearising geredto the submissionapplieslimitation all claims within
by payment of the claim.27, rather than theyears priorsix to the 1986October

date). Hughesalso Co. v.effective See out,correctlyAircraft plaintiff pointsAs there is no
Schumer, 939,ex rel. 520 U.S.United States binding precedent from theon this issue U.S.

(FCA(1997)1871, 138 135117 S.Ct. L.Ed.2d Circuit,Court,Supreme Federal or thethe
retroactivelyapplydoes not toamendment fromof Claims. The decisions otherCourt

already pre­therevive a claim barred under the issue. Thesplitcircuits have been on
statutoryexisting (andat the time of thescheme amajority of court ofdistrict courts

enactment).amendment’s haveappeals) considering the issue conclud­
that, government paymentif the makes oned

claim,submitted the FCA statute ofa falseEvent(s) Triggering Running of thethe
running pay­thelimitations on datestartsNewFCA’s Statute of Limitations

(earlier)made, than on thement was rather
six-yearPlaintiff contends that the statute See, e.g.,date the claim was submitted.
3731(b)(1)§of limitations of 31 andU.S.C. VillageIncorporatedStates v. Is­United of

(E.D.N.Y.ten-year reposestatue of of 31 Park, 419,the U.S.C. F.Supp.888 441land
3731(b)(2) began 1995)§ to run on the date the (six-year periodstatute of limitations of

submitted, 3731(b)(1)regardlesswas beginsfalse claim of § to run on date of submis­
whether,when, or,paid.or the claim was De- for if the ispayment,sion of claim claim

that,fendant, hand, payment);thepaid,on the other contends for from date of United
ex rel. & Kreindler v. Unit­damages,an claim for the limita- States KreindlerFCA actual

1148,Technologies F.2dCorp.,ed 985 1157period began run on the datetions to on
Cir.1993)(2d dicta);in(noting the samepaid,which the false claim was since the

States ex rel. Duvall v. Scott Avia­Uniteddamagesgovernment did not actualincur
(W.D.N.Y.1990)tion, 159,F.Supp.733 161uponpayment in relianceuntil it had made

(“DOt payment requestthe not theis whichclaim.the false
statute”);triggers the v.United States

of affectsThe resolution this issue several (W.D.Pa.1964)Klein, 426, 441F.Supp.230
ZZN5Deliveryof andvouchers Orders 235, predeces­§(holding that 31 theU.S.C.

2454,contract were submit­ZZM3 of which 3729, operative§ untilsor to did not become
1985,May 17, paidprior to but wereted onpaymentfinal made the falsehad been

9 ofafter that date. Vouchers 8 and Deliv­ (3d Cir.1966).claims), aff'd, 356 F.2d 983 Cf.
ZZN5, by theery signedOrder were con­ Hartigan v.States rel. PalumboUnited ex

(andrepresentative presumablytractor’s (N.D.Ill.1992)Bros., 624, 629F.Supp.797
16, 1985,payment) Mayfor andsubmitted on (claim purposes ofcomplete,is not for deter­

1985,13,May respectively, ap­but were mining applicability toof 1986 amendments
(and presum­proved by paymentforthe CO FCA, the date when the Govern­before last

13, 1985 6, 1985,ably paid) on and JuneJune claim).any money particularon apaidment
AppendixSee to Defendant’srespectively. However, con­some court cases havelower

for PartialResponse to Plaintiffs Motion the of limitations startscluded that statute
Judgment, 9Summary pg. 8. Vouchers and running the the false claim sub­on date of

ZZM3, signedDelivery wereOrder also payment. e.g.,10 of rather than of its See.mission
(and pre­ Vanoosterhout,by representative F.Supp.the contractor’s 898States v.United

16,Maypayment) (D.D.C.1995),onsumably 25, aff'd,submitted for 96 F.3d 149129
13,1985, 1985, (D.C.Cir.1996);May respectively, andand ex rel.United States Colun­

(and Hercules, Inc., B,by paymentapproved the CO for No. 89-CV-954 1998gawere v.
(D.Utah 6, 1998);13,presumably paid) on 1985 and June Mar.June 310481 *2-3WL

6, 1985, v. Boardrespectively. at 9. FCA claims rel. CondieId. United States ex of
Cal.,therefore,vouchers, No. C89-3550­Regents Univ.would beon thesebased of of

(N.D.Cal. 7,FMS, Sept.WL 740185 *3by ten-year repose provision 1993thetime-barred
1993).9period trig-isrunning reposeof theif the

Annotation,Zesch, Begin to Ac-Run inDoes Statute LimitationsScott Whencites K.9. Plaintiff of
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payment.date of finalto ran on thestatutory begins3729language of sectionsThe
relating3731(b) Therefore, counterclaimssupports position defendant’sdefendant’sand

that, Deliverypaid, throughif false claim is the limitations of Ordera 8 32to Vouchers
3731(b) begin fromperiods ZZN5, throughof section to run Deliv-26 ofand Vouchers 9

3731(b)payment. pro-the of Section ZZM3, bydate sectionare not barredery Order
yearboth and ten limita- 3731(b)(2)’svides that the six year repose.often statute

begin ran on onperiodstions to “the date
violation 3729 is commit-which the of section Conclusion

(2).3731(b)(1)§ted.” 31 andSee U.S.C.
above, plaintiffsthe statedFor reasonsaquestionThe therefore is what constitutes

summary de-partial judgment isformotionpurposes trig-of section 3729 for ofviolation
jointly andpreparepartiesThe shallnied.gering the statute of limitations. It is clear

pro-proposed schedule for furtherasubmitclaim,that the submission of a false whether
28,1998.Augustceedings on or beforeapaid,or claim is ofnot the is violation

3729, 3729(a)(1),see section for whichsection
the governmentthe claimant is liable tofalse

actualpenaltiesfor civil and for 2-3 times the
by governmentthe as adamages sustained

3729(a).§the claim. Seeresult of false
However, provides for thesince section 3729

damages,claimant to liable forfalse be actual
suggests paymentthat when is made onthis

claim,the false the “violation of section 3729” SYSTEMS,FIREARMS TRAINING
encompasses onlynot the false alsoclaim but INC., Plaintiff,

onpaymentsthe that claim.
v.

Moreover, gov­federal law“[u]nder
STATES,The Defendant.UNITEDlimitation,erning of a actionstatutes cause of

all anecessaryaccrues events to statewhen No. 98-476C.
U.S.A., Inc.claim have occurred.” Chevron

of Federal Claims.United States CourtStates, (Fed.Cir.­830,v. F.2d 834United 923
1991). seekingIn the acase of FCA claim 4,Sept. 1998.

penalties, necessarycivil all aevents to state
upon ofclaim have occurred the submission

to government.the false claims the Howev­
er, ease of claim actualin the a FCA for

necessarythedamages, all events to state
not occur until thegovernment’sthe claim do

government paymenthas full themade on
claim, governmentthe not incursince does

damagesactual until then.

above,For the reasons stated the
that, government paysthecourt holds when

claim, the of limitationsa FCA statutefalse

(31 begins§§ that the on whichto run no earlier dateunder False Claims Act U.S.C.A. 3729-tion
See,(1997)3733), e.g.,claim United§ "the cases the false is submitted.139 A.L.R. 645 4 and

Prods., Inc., F.Supp.majori-proposition v. Ettrick Wood 774for that the Statescited therein" the
552,544, (W.D.Wis.1988)(holding thatperiod begins 552 n.ty the to run 12is that limitationrule

least,until,begin agovernment does to run atpresentedis to the the statute notwhen a claim
upon government,theagency payment, than the claim demand has been madefor rather when

determining of made§ the that the facts that casepaid. Most of cases cited 4 of butis the in
unnecessary ofchoose between the datethe whether it todid not address issue ofannotation

payment as thepayment was and the date of actualof claim demandthe date of or submission
running oftriggering date of the statutetriggering FCA of limita- for thedate for the statutethe

limitations).tions, merely periodthe limitationbut held that
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