RICHARD D, RUCKENBROD HAROLD G, PRICE

Attorney for Protestant President of the Board
700 El1 Paso Gas Bldg. of Trustees

315 East Second South Mount Olivet Cemetery
Salt Lake City, Utah 8u4l1ll 1270 Crystal Avenue
Phone: 521-7751 Salt Lake City, Utah

Phone: U67-2907

IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF UIAH
Re: Application No. a-6538

MEMORANDUM IN SUPPORT OF THE PROTEST OF
MOUNT OLIVET CEMETERY ASSOCIATION

Applicant: UTAH STATE DEPARTMENT OF HIGHWAYS

Protestant: MOUNT OLIVET CEMETERY ASSOCIATION

Application No. a-6538 (Application for Permanent Change
of Point of Diversion.)

Protestant, MOUNT OLIVET CEMETERY ASSOCIATION acting through its
president, HAROLD G, PRICE and its legal counsel, RICHARD D. RUCKENBRQOD,
submits this memorandum in support of its Protest heretofore filed in
these proceedings on the 17th day of January, 1972, in which objection
was made to the subject application and rejection of said application

was requested.



1. DESCRIPTION OF PROTESTANT 'S WATER RIGHTS
Water rights of Mount Olivet Cemetery Association which would
be affected by the action sought in said application are:
A. Certificate of Appropriation of Water, No. 2220 (Application No. 9207)
Source of water:; Emigration Creek, Salt ILake County, Utah.
Amount of water: 1.17 second feet from March 1 to November 30
Not to exceed three acre feet of water per
acre of land irrigated.
A copy of said certificate, marked Exhibit "A"™ is attached to

this memorandum

B. Certificate of Appropriation of Water No. 8139 (Application No. 26456
a-5313 Water Users' Claim No. 57-2526)

Source: Underground water from 470 foot well on Mount Olivet premises
located north 2366 feet west 3708 feet from east quarter
corner Section 9, Township 1 South, Range 1 East.

Quantity of water: 1.2 c.f.s.

A copy of the above certificate is attached hereto, marked

Exhibit "B"

C. Segregated Right: Application No. 26U4K6-a
Remaining 0.8 c.f.s. (out of a 2.0 c.f.s. right) is segregated
for development of 0.8 c.f.s. in period extended to August 20, 1972.
D. Diligence Rights
Protestant, Mount Olivet Cemetery Association submits the fol-

lowing material as evidence of its early use of water from Emigration
Canyon. This use established early diligence rights which were in part
reflected in the Appropriation Certificate (Exhibit "A™) but which

originate and have a time priority much earlier than the appropriation

certificate.

(i) Utah Supreme Court Decision

The case of Mount Olivet Cemetery Association vs. Salt Lake
City, 65 U 193, 235 P 876, decided by the Supreme Court of Utah
April 13, 1925, involved litigation over the rights to water from
Emigration Canyon. The court in its opinion said:
"The cemetery was established in 1874 with an area of twenty
acres, and thereafter water from the source in dispute was

used for the irrigation of the cemetery grounds. For thirty-
five years following, and until the year 1909, the water in
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controversy was used for the irrigation of the city lots
referred to and the cemetery grounds; the cemetery being limited
in quantity in times of scarcity to 4 miner's inches or one
tenth of a cubic foot per second. . . . .In the year 1909 the
cemetery association obtained an additional and adjoining tract
of land for burial burposes containing an area of fifty acres.
This additional tract was at once improved and irrigated from
the waters involved in this action. For the Succeeding eight

The Supreme Court ruled Mount Olivet Cemetery Association to
be the owner of the right to the use of one cubic foot per second
of the water. Pursuant to the ruling of the Supreme Court the
District Court, to whom the case was remanded, adjudged Mount Olivet
Cemetery Association to be the owner of one c.f.s. during all seasons
of the waters of Emigration Canyon Creek "...and if the plaintiffs
use said water from six o'clock a&.m. Monday morning until the
following Saturday at six o'clock p.m. of each week, then the plain-
tiffs shall be entitled to use 1.27 c.f.s. of time of said water
during said period of each week."

(ii) District Court Decree Determining Water Rights of
Mount QOlivet Cemetery

On June 30, 1925 the District Court of Salt Lake County,
complying with the above ruling of the Supreme Court decreed that
Mount Olivet Cemetery is the owner of the water right defined by the
Supreme Court in the above decision. The Findings of Fact, based
upon the evidence received by the District Court include the fol-
lowing, which are probative of early use by Mount Olivet of the waters
of Emigration Creek:

(Note: the plaintiffs referred to in the court's

Findings are Mount 0Olivet Cemetery Association
and the individual trustees of the cemetery
association. When paragraph 6 of the Findings

says "land hereinabove described™ this refers
to the land of Mount Olivet Cemetery.)



6) That near the mouth of Emmigration Canyon is a weir which
divides the water of Emmigration Canyon Creek into two parts about
one-third thereof being diverted through a channel in a Southwesterly
direction and used by parties not involved in this action and the
- remaining two-thirds thereof being diverted through the channel
which runs in a Westerly direction across the land hereinabove
described and into the corporate limits of Salt Lake City. That
the water involved in this case is the two-thirds flow of Emmigration
Canyon Creek next above set forth.

9) That in about the year 1878 the plaintiffs and their
predecessors in trust appropriated from the unappropriated water
of Emmigration Canyon Creek one-tenth of a second foot thereof and
used the same for a beneficial purpose upon the lands herein above
described for the purpose of irrigating the crops, lawns, trees and
shrubbery growing thereon and ever since said last mentioned date
the plaintiffs and their predecessors in trust have used said water
as aforesaid continuously, openly, uninterruptedly and under claim
of right.

10) That the remainder of the two-thirds flow of the waters
of Emmigration Canyon Creek was prior to the year 1878 appropriated
by persons residing in the neighborhood of the land hereinabove
described and was used by said persons for a beneficial purpose to-
wit for irrigation of their farm lands and garden tracts.

11) That prior to the year 1909 the persons next above referred
to with the exception of three or four in number abandoned their
rights to the use of the waters of Emmigration Canyon Creek and ceased
to use the same for a beneficial purpose or any other purpose.

12) That in the year 1909 the plaintiffs and their predecessors
in trust appropriated from the unappropriated water of Emmigration
Canyon Creek nine tenths of a cubic foot per second thereof in
addition to the one-tenth of a cubic foot per second above mentioned
and used the same upon the lands hereinabove described for a bene-

ficial purpose to-wit for the irrigation of the agricultural crops.



lawns, trees and shrubbery growing thereon and ever since said last
mentioned date the plaintiffs and their predecessors in trust have
used said water for said beneficial purposes continuously, openly,
uninterruptedly and under claim of right and have paid all taxes
assessed against said water. That ever since the year 1909 up to
and including the time of commencement of this action plaintiffs
and their predecessors in trust have been in the actual, open and
exclusive possession of one cubic foot per second of the waters of
Emmigration Canyon Creek and during all of said time have used said
water for a beneficial purpose to-wit for the purpose of irrigating
the agricultural crops, lawns, trees and shrubbery growing upon

the land herein above described.

(iii) Ancient Documents

The following excerpts from ancient documents of Mount
Olivet Cemetery Association evidence early use by Mount Olivet of
waters from Emigration Canyon:

Excerpts From the Book of Minutes of Mount Olivet Cemetery Association

Page 143--September 8, 1890 On motion of Mr. Collins, a committee
of three was appointed by the Chair to make formal and proper appli-
cation to the City Council and Mayor for the same amount of water
from Emmigration Canyon as now used. This action being necessary
owing to the fact of the City now being engaged in piping the entire
volume of water from that source.

Page 290--August 27, 1913 These minutes set forth a resolution

asking for a revocable license from the Secretary of War for continued
use of a ditch and reservoir for conveying water to Mount Olivet
Cemetery. The resolution says, in part, ... .Whereas, during the past
thirty-nine years Mount Olivet Cemetery Association has used a
reservoir; whereas for said thirty nine years, and many years prior
thereto the water belonging to the cemetery and to Salt Lake City
citizens has been conveyed from the point of appropriation and diverted
over the reservation through an open ditch which was constructed for
this purpose more than fifty years ago...."

2. OBJECTION TO THE APPLICATION - GROUNDS
Mount Olivet Cemetery Association respectfully requests that the
application of the Utah State Department of Highways be rejected by the

State Engineer upon the ground that allowance of change would not be



proper. This protestant submits that during critical times of the year
when the flow of water in Emigration Creek is low the taking of water by
said Applicant in the quantity and at the point Applicant seeks to make
such diversion would virtually extinguish the supply of water available to
meet the water rights of this Protestant and of others who hold rights
to water from Emigration Creek.

For information substantiating this contention see point 3 "Water

Flow Records™ and point 4 "Barnett Report' below.

3. WATER FLOW RECORDS
Attached hereto as Exhibit "C" are flow records from Emigration
Canyon Creek as measured and compiled by the Water Department of Salt

Lake City Corporation at its rating station at the mouth of Emigration

Canyon.
Note: For published discharge records of Emigration Creek,
see Geological Survey Water Supply Paper 1314 P 198 and
1734 p 132.
e )

4. BARNETT REPORT
A study by Jack Arnold Barnett (Utah State Engineer's Office,
June 1966) entitled "Ground-Water Hydrology of Emigration Canyon" con-
tains these observations:
Page 92 "Established surface-water rights on Emigration
Creek are for more water than the flow of the creek
during most of each year.”
Throughout the Barnett report there are comments indicating
the hydrologic system of Emigration Canyon is closely interrelated and
that substantial changes in points of diversion of water from the system

would affect the supply of water available to meet the rights of other

water right holders.
\_ v,

The conclusion of the Barnett treatise, at page 98 and following

contains this observation which cogently supports the position of this
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Protestant in objecting to the diversion sought in Application No. a-6538.
Barnett states "Reduction in stream flow by surface diversions high in the

canyon could have an influence on both surface and ground water rights...."

5. CONCLUSION

Mount Olivet's critical period of need for water coincides
with the time of year when records show that water flow from Emigration
Creek is extremely low. To permit the Department of Highways, or Emigration
Improvement District which appears to be the real party in intervest as
assignee of the Highway Department's water right, to make the diversion of

2.0 c.f.s. of water at the diversion point which they request would destroy

the rights of Mount Olivet and other water right holders. Information A

submitted at the hearing held on this matter by the State Engineer on

January 17, 1972 by a representative of the Emigration Improvement District

revealed that a portion of the 2.0 c.f.s. of water sought to be diverted
would ultimately be used as culinary supply for domestic homes not even

yet in existence. Mount Olivet submits that to allow the proposed

diversion for the purpose of supplying homes not yet even constructed, and
applying the water sought to be diverted to uses substantially different
from the uses for which the waters were originally applied (and particularly
since said uses have to some degree been discontinued for some time) would
be improper and inconsistent with beneficial uses which have been made of
the water for many years by the holders of existing water rights long
authorized and established.

This Protestant requests that the above described application of the
Department of Highways be denied.

Dated this /4 day of ﬂ%&/ . 1972,
/

Respectfully submitted,

///f{wtz% ?ZZ& Kehord . K-tw%i

HAROLD G, PRICE RICHARD D, RUCKENBROD
President, Board of Trustees Attorney for Protestant, Mount
Mount Olivet Cemetery Association Olivet Cemetery Association
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_office fugust 13, 1927,
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CERTIFICATE OF APPROPRIATION OF WATER
' ‘ - STATE OF UTAH ‘ :

. n : o xerra we ”
AVPLICATION ho"""?"h'gq"""".' """" wmmmfm;ronunn.:n" ,,,,,,, WATER DIVISION ‘CERTIF"’A“" NO... B8R e
: AU Yyereas, It has been made to appear to the satisfaction of the undersigned, State Engincer of

. the State of Utah, that the appropriation of water from........ e LAICRATION ... CRETIR. e remcmscseernace s cmeees 1 ST SR L County, made
b)*zr%q-;TOLIW? ...... COET Y. ASCORTARTON (ASSLENCR) | s has been perfected in accordance with the application
therefor, received in the office of the State Engineer on the.....: i S .day Of corrrnnnn DRGERBOR 19.22...and recorded on page......... 299 .......... in book......2& -23.....
of the record of applications to appropriate water; Coilevefore, De it known that I..oeoceoecnenenneencness Q’H'D‘MDLOI“J"’ .................................................... , State Engineer of
the State of Utah, under and by authority and direction of the Law of Utah, as of the date of filing of the above numbcred_applicalion, do hereby certify that the said...............ceee
........ : --J:mOLI‘TTCI:mJYfSLOCI"-LIO:T-O/SALTL*'ﬂncmmﬁ:\lmMmCoumy, State o/".ﬂ‘[ﬂ_.,;s entitled to the
TN — Lol .- 50Ce. £e. 08 VRYCE ovroenry Subject to prior rights and to the following restrictions, to-wit: ' ' »

.

Soid taker 10 divorsed fion rarch 1 4o Novambor 20 inelusive of cach yoar at a point which boors S. 4° 561 £, 1953 £4. fron tho IW
come OF TCCe 1L, Te L Suy Do X Day SelieBel N and comveyed %heaco in wkat 1o lmown ag tho iMdgratlon Creels Canal for a diotmeo of 11C20C 4.,
eri uced 0 imsicato 02,29 acres of land in dho Tevab Qlivod Cerstory cobiaced 4n tho S Giih Scce 4, NI Scce 9, Te 1 5y Re 1 Do, aforosaid
bace ad repiddiang moro cpoelfically doscrived as followas Zepe. at o peint 100 £4. M. of a point which boars Se 6° 29 Be 160647 Tte {rcm -
o 117 core Of £oid Sece 9, $honso 1e £0206.5 Ltey We 3363 Ley 1l €60 £H4, o 170503 £t., Se 601 L., Se 43° 57 Vo 12,5 £%., Se 2018.2 £,
i, 1526 Th. t0 pluce of bog. containing 02.2) acvec. ' . ’ S :

© Thig cortvificavo Coos ot onuiivio the holdeor o us2 %o cx:ecod 3 acvo fectb of wotor por cero of lend irrigabeld por annum,

.t richto of applicant groated under ihig Cortificate aro co cjainst "iho world", oubjoct hovover %0 the Yomsa of a decroe cniored
Jwne 30, 1925 4a tho Third Judicial Dictrict Court in ond for Sal% Lol County, Stato of Uteh, ia tho cagso of i, Olivet Comotery Locociatlion,
Tlaia%iff, v. Sad% Lako Civy, o runicipal corporciion, ot ¢i, Cofondantoe : o :

% Application No, 9207, pursuant %o chich this certificate is issued, was filed in the State Engineerts office December 11, 1922 by
Arthur B, Catrell and assigned to the lount Olived Cemetery Association by instrument dated June 1, 1925 and filed in the State Enginecerts

»

_ The dute of priority of this right ,,Docc:aborllth ............................ , 19..22..
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