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December 5, 2018

Scot A. Boyd
scot.boyd@chrisjen.com

VIA HAND DELIVERY AND E-MAIL (boydclaytonkutah.gpv)

Kent L. Jones, State Engineer
Utah Division of Water Rights
2594 W. North Temple, Suite 220
Salt Lake City, UT 84114-6300

Re Addendum to Protest Regarding Permanent Change Applications

"a44045" (57-7796) and "a44046" (57-10711) submitted by Emigration

Improvement District / Proof of Congressional Authorization for

Operation of Boyer Well Nr. 1 Under Mount Olivet Cemetery Association

Water Right 57-8865

Dear Mr. Jones:

On behalf of the Protestant Emigration Canyon Home Owners Association ("The

ECHO-Association"), we hereby submit the following addendum to our protest of the above

referenced change applications against water share 57-7796 currently owned by Emigration

Improvement District ("EID" aka ECID).

Upon further and extensive review of documents posted on the website administered

by the Utah Division of Water Rights as well as submitted to The ECHO-Association by

concerned parties of interest, please note the following for the record:

• On August 11, 1923, the Judge P.G. Evans of the Utah State Third District Court

determined that surface water flow of the Emigration Canyon Creek averaged

5.43 cfs per year (see Civil Decree 25890 attached as Exhibit A);

• While the court's decision addressed the rights of the formal parties of the civil

action (Salt Lake City, James E. Hogle, Mount Olivet Cemetery Association et.

al.) as to 2/3 flow of the Emigration Canyon Stream, the remaining 1/3 flow was

assumed to belong to the Emigration Dam and Ditch Company (see id.);

• As such, 2/3 flow of 5.43 cfs calculated at 3.822 cfs was determined to belong to

the formal parties of interest, while the remaining 1/3 flow of 5.43 cfs calculated

at the remaining 1.683 cfs was undetermined by the court.

• Per warranty deed, assumed to be executed on August 21, 1954, the Emigration

Dam and Ditch Company transferred "all of the water rights vested" to the Utah

State Road Commission (see Exhibit B);
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• The court's determination of the 1/3 interest of 1.683 cfs and the conveyance of
water rights from the Emigration Dam and Ditch Company to the Utah State Road
Commission was affirmed by your office in a letter dated July 5, 1961 (see
Exhibit C);

• Although the volume of water remained unspecified in the aforementioned
conveyance, as 2/3 flow of Emigration Canyon stream had been previously
adjudicated in Civil Decree Nr. 25890 to be 3.822 cfs, the remainder 1/3 interest
of 1.683 cfs was effectively transferred to the Utah State Road Commission from
the Emigration Dam and Ditch Company and no more;

• In turn, on January 27, 1971, the Utah State Road Commission, via quit claim
deed, conveyed "an interest in Diligence Claim Number 2023" (unknown
reference) consisting of sufficient water from Emigration Creek to supply the
irrigation of 100 acres of land, not to exceed allow of 10.00 cfs. (emphasis added)
to the Utah State Division of Parks and Recreation (see Exhibit D) thereby
potentially exhausting its entire water claim of 1.683 cfs previously acquired from
the Emigration Dam and Ditch Company under the aforementioned August 21,
1954 warranty deed;

• Although it arguably possessed no remaining water rights, the Utah Road
Commission deeded EID an "interest in Diligence Claim D2023" (unknown
reference) via quit claim deed "consisting of sufficient water from Emigration
Creek to supply the needs for 26 families, 75 horses, 200 cattle, 400 sheep and the
irrigation of 150 acres of land, not to exceed a flow of 2.00 cfs (emphasis added)
(see Exhibit E);

• Contrary to the 1923 Civil Decree Nr. 25890, during the adjudicative proceedings
of your office commenced in 1983, and for unknown reasons, EID claimed 33.00
cfs under diligence claim "a6538" (57-7796) as a 63.606 % interest in diligence
claim "D2023" (unknown reference) (see Exhibit F) but then later withdrew
"a6538" on March 14, 1997 for unknown reasons (see Exhibit G);

• In a letter dated September 6, 2013, your office reported that EID water right 57-
7796 was "evidenced by" diligence claim "D2023" filed on June 30, 1968 by the
Utah State Road Commission, stating that it was "based on 1/3 natural flow of
Emigration Creek used by individuals of the Emigration Canyon Dam & Ditch
Company" (see Exhibit H), which was expressly contrary to the Utah State Third
District Court Civil Decree Nr. 25890 as noted above (see Exhibit A); and lastly,

• Regardless of proposed determination of your office commenced in 1983, on
October 16, 2014 Mount Olivet Cemetery Association filed timely objection to
the State Engineer's Proposed Determination of Water Rights under Civil No.
360057298 including EID water right 57-7796 (see Exhibit I).
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Although EID had submitted permanent change applications "a44045" (57-7796) and
"a44046" (57-10711), ETD is currently operating the Brigham Fork and Upper Freeze Creek
Wells under approved temporary change application "t43182" (underground point-of-
diversions Nr. 9 and 10 respectively) while EID is operating Boyer Well Nr. 2 under
approved permanent change application "a17521" (57-7796) (underground point-of-
diversion Nr. 9) but continues to falsely represent that it owns "one of the most senior water
rights in the canyon, thanks to the Utah Road Commission... who [sic], in 1976 deeded to the
District a large sum of water rights" (emphasis added) (see Exhibit J).

Further, as Boyer Well Nr. 1 is currently being operated by ETD under water share
57-8865 (underground point-of-diversion Nr. 11), formerly owned by the Mount Olivet
Cemetery Association, and as per Congressional Act of 1909 such property must be used
"forever as a cemetery for the dead: Provided: that when such premises shall cease to be
used for such purpose they shall revert to the United States [...]" (emphasis added) (see
https : //echo- asso ciation. com/wp- content/uplo ad s/Mount-Olivet-Cemetery-As so ciation. p df),
we think it necessary for your office to demand that EID trustees provide proof of evidence
of Congressional authorization for the indoor and outdoor water use for 188 private
residences (94.04 acre/ft) of the Emigration Oaks development as originally claimed by The
Boyer Company LC under "a12710b" (57-8865) with your office.

As over forty (40) wells have reported quantity and quality impairment to date to
include total depletion of the Emigration Canyon Stream less than two miles from Utah's
Hogle Zoo and to the determinant of the Mount Olivet Cemetery, we look forward to the
hearing on December 19, 2018.

Should there be any other relevant documents in the State Engineer's possession that
the engineer intends to rely on that are not found on its web-site, please forward them to me.

Sincerely,
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Enclosures: a/s

cc: Assistant US Attorney
ATTN: Sandra Steinvoort
District of Utah
111 S. Main, Suite 1800
Salt Lake City, Utah 84111

Fort Douglas Commanding Officer
- As Board Member of the -
Mount Olivet Cemetery Association
1965 de Trobriand St.
Salt Lake City, Utah 84113
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EXHIBIT B 
  





 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

EXHIBIT C 
 

 
 
 

 
 
 
 
 
 
 
 

 
 
 
 
 

  





Mark Tracy








 

 
 
 
 
 
 
 
 
 
 
 

EXHIBIT D 
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EXHIBIT H 
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EXHIBIT I 
  



































































































































































































 

 

 
 

 
 
 
 
 
 
 
 
 

 
 
 
 
 

EXHIBIT J 
  




