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Jeremy R. Cook (10325) 
Tim E. Nielsen (17424) 
COHNE KINGHORN, P.C. 
111 E. Broadway, Suite 1100 
Salt Lake City, UT 84111 
Telephone:  (801) 363-4300 
Facsimile:  (801) 363-4378 
Email:  jcook@ck.law 

tnielsen@ck.law

Attorneys for Eric Hawkes, Jennifer Hawkes and Simplifi Company 

IN THE THIRD DISTRICT COURT 
IN AND FOR THE STATE OF UTAH 

MARK CHRISTOPHER TRACY, DBA 
EMIGRATION CANYON HOME OWNERS 
ASSOCIATION, 

Petitioner, 
vs. 

SIMPLIFI COMPANY, a Utah Corporation, 
ERIC HAWKES, an individual, and 
JENNIFER HAWKES, an individual  

Respondents. 

PETITION FOR: 

(1) JUDICIAL REVIEW OF DENIED 
REQUEST FOR DISCLOSURE OF 

PUBLIC RECORDS; 

(2) INJUNCTION FOR VIOLATIONS OF 
THE GOVERNMENT RECORDS 

ACCESS AND MANAGEMENT ACT; 

(3) AWARD OF ATTORNEY FEES AND 
COSTS 

RE: LEAD CONTAMINATION 
LABORATORY TEST RESULTS OF A 
PUBLIC DRINKING WATER SYSTEM 

Case No. 200905123 

Judge: Robert Faust 
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Respondents Simplifi Company (“Simplifi”), Eric Hawkes (“Mr. Hawkes”) and Jennifer 

Hawkes (“Mrs. Hawkes”) (collectively “Respondents”) through counsel, and pursuant to Utah 

Rule of Civil Procedure 12(b)(6), respectfully move the Court to dismiss the above-captioned 

petition (the “Petition”) in its entirety.  In addition, Respondents request the Court award 

Respondents their reasonable attorney fees against Mark Christopher Tracy (“Petitioner”) 

because the Petition lacks merit and was not brought in good faith. 

RELIEF REQUESTED 

The specific grounds for this motion are as follows: 

1. There is no basis for Petitioner to sue Simplifi, Mr. Hawkes, and Mrs. Hawkes 

based on a claim that the Emigration Improvement District (“EID”) did not respond to a 

GRAMA request.   

2. EID responded to Petitioner’s GRAMA request. 

3.  Petitioner only appealed the denial of an expedited response, not the denial of the 

records request, which is a prerequisite to a judicial appeal.   

4. The Court should dismiss the Petition in its entirety and award Respondents 

reasonable attorneys’ fees and costs because the Petition is clearly without merit and was not 

brought in good faith.   

BACKGROUND  

1. EID is a local district created by the Salt Lake County Council in 1968 that has 

authority to provide water and sewer service to residents within Emigration Canyon. 

2. EID has a three-member board of trustees who are elected at-large from residents 

in Emigration Canyon.   
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3. In 2014, Mark Christopher Tracy (“Mr. Tracy”) formed an organization called 

the Emigration Canyon Home Owners Association (“ECHO”), which is registered as a DBA of 

Mr. Tracy. 

4. Mr. Tracy claims to have a law degree but is not licensed to practice law in Utah.  

5. Mr. Tracy is not a resident in Emigration Canyon and not a customer of EID. 

6. ECHO is not a traditional homeowners’ association that governs a specific 

neighborhood or development or has authority vested through CC&Rs.  Instead, ECHO purports 

to be a “complex-litigation association,” the primary purpose of which appears to be filing 

frivolous litigation against EID and people associated with EID.  

7. In 2014, Mr. Tracy filed Case No.: 2:14-cv-00701-JNP-PMW (the “FCA 

Action”) against EID and multiple other parties in the United States District Court for the 

District of Utah. 

8. The FCA Action generally alleges that EID violated the federal false claims act as 

part of a loan that EID obtained in 2002 from the Utah Division of Drinking Water to make 

improvements to its public drinking water system.  

9. On March 9, 2017, the United States District Court for the District of Utah, the 

Honorable Jill N. Parrish presiding, ordered entry of judgment in the FCA Action against Mr. 

Tracy awarding EID $29,936.00 in damages based on Mr. Tracy filing a lis pendens against 

EID’s water rights, which the Court found was a wrongful lien.   

10. On February 15, 2019, Judge Parrish issued another Order Granting in Part and 

Denying in Part Defendant’s Motion for Attorneys’ Fees and Costs (the “FCA Fee Order”) 

awarding EID $92,665.00 to be paid by Mr. Tracy.  A true and correct copy of the FCA Fee 

Order is attached hereto as Exhibit 1.1

1 After the FCA Action was appealed, the United States Supreme Court overturned Tenth Circuit 
precedent with respect to the applicable statute of limitations.  Accordingly, the case has been remanded 
back to Judge Parrish and the fee award has been vacated because EID is not the prevailing party at this 
time.
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11. In the FCA Fee Order, Judge Parrish found that: “Tracy’s behavior was vexatious 

and that the suit was brought primarily for purposes of harassment.  Accordingly, the court will 

award attorneys’ fees to Defendants pursuant to 31 U.S.C. section 3730(d)(4).”  Id., p. 12. 

12. On August 19, 2019, Judge Chon issued a Memorandum Decision and Order

granting EID’s motion to dismiss a separate action filed by ECHO against EID (Case No. 

190901675) (the “First State Court Action”).  Mr. Tracy appealed Judge Chon’s decision in the 

First State Court Action, but the matter has been remanded back to Judge Chon for a 

determination whether Mr. Tracy can represent ECHO pro se.   

13. On October 15, 2019, Judge Scott issued a Memorandum Decision and Order

granting EID’s motion to dismiss another case filed by ECHO against EID (Case No: 

190904621) (the “Second State Court Action”).    

14. In April, 2020, Mr. Tracy filed an Informal Complaint with the Office 

Professional Conduct against EID’s attorney Jeremy R. Cook (the “Bar Complaint”).  The 

Office of Professional Conduct (“OPC”) refused to prosecute the Bar Complaint.  See OPC 

letter dated June 16, 2020, a copy of which is attached hereto as Exhibit 2. 

15. On Thursday July 2, 2020, Petitioner sent an email to EID’s representative, Mr. 

Hawkes at the email address “eric@ecid.org” requesting copies of EID’s lead testing results (the 

“GRAMA Request”).  The GRAMA Request also requested an expedited response to the 

GRAMA Request.   

16. On Thursday, July 9, 2020, Mr. Hawkes sent a timely response email to Petitioner 

that indicated that the District (EID) had received his GRAMA Request; that EID denied his 

request for an expedited response; and that EID was “looking at the costs associated with 

providing this information to you and will get back with you as soon as possible .”2  The email 

2   In the FCA Order, Judge Parrish found that “Tracy’s behavior leads the court to conclude that Tracy 
brought his qui tam suit to air personal grievances against the Defendants in pursuit of an ulterior motive, 
rather than seek money damages on behalf of the United States.”  Accordingly, EID does not consider 
Petitioner’s GRAMA requests to be for the benefit of the public. Instead, Mr. Tracy’s primary motivation 
appears to be raising money through ECHO in order to pay himself to continue to attack EID.
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also stated: “As an alternative option, you may want to consider contacting DDW (Division of 

Drinking Water) as they receive all the test results directly from the lab regarding any lead 

testing.  They may be able to provide you this information quicker and with less expense as they 

have more resources available to them than the District.”  Petition, Exhibit CC.  

17. On the same day, July 9, 2020, Petitioner sent an email to EID appealing only the 

denial of the expedited response.  Specifically, the email stated: “We hereby appeal the denial of 

an expedited response our request for lead contamination laboratory test results to Chief 

Administrative Officer of Emigration Improvement District (“EID” aka ECID) under Utah Code 

sec. 63G-2-401 (1)(a).”  Petition, Exhibit EE. 

18. On July 27, 2020, Mr. Hawkes sent Petitioner a response email that stated in part: 

“I have attached a copy of the results for the latest lead & copper testing.  I believe you have 

already received the previous testing results from DDW as per your GRAMA request.”  A copy 

of the email (and attachment) is attached hereto as Exhibit 3.  

19. Petitioner signed the Petition on July 31, 2020. 

20. On the same day Petitioner filed this action, Petitioner filed a separate, similar 

action against Respondents that is pending before Judge Kouris (Case No. 200905074). 

STANDARD OF REVIEW 

A motion to dismiss under Rule 12(b)(6) should be granted where, even accepting the 

factual allegations as true and drawing all reasonable inferences in the plaintiff’s favor, the 

plaintiff is not entitled to relief.  See Franco v. The Church of Jesus Christ of Latter-day Saints, 

2001 UT 25, ¶ 10, 21 P.3d 198.  The sufficiency of the pleadings is determined by the facts pled, 

not the conclusions stated.  See id. ¶ 26. “To survive a motion to dismiss, the complaint must 

allege facts sufficient to satisfy each element of a claim, otherwise the plaintiff has failed to 

show that she is entitled to relief.” Harvey v. Ute Indian Tribe of the Uintah & Ouray 

Reservation, 2017 UT 75, ¶ 60, 416 P.3d 401; see also St. Benedict's Dev. Co. v. St. Benedict’s 
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Hosp., 811 P.2d 194, 201 (Utah 1991) (dismissing complaint for failure to plead facts supporting 

element of claim alleged).  

In evaluating a motion to dismiss, the district court may “consider documents that are 

referred to in the complaint and [are] central to the plaintiff's claim” and may also “take judicial 

notice of public records.” BMBT, LLC v. Miller, 2014 UT App 64, ¶ 6, 322 P.3d 1172 (citations 

and internal quotation marks omitted).  See also Oakwood Village LLC v. Albertsons, Inc., 2004 

UT 101, ¶ 13, 104 P.3d 1226 (same). 

ARGUMENT 

The Court should dismiss the case because Mr. Tracy has no basis for suing Respondents 

based on a claim that EID purportedly failed to respond to a GRAMA request.  Moreover, EID 

provided the requested documents that Petitioner was not able to obtain from the Division of 

Drinking Water, and Petitioner did not appeal the purported denial of the records request, which 

is a prerequisite to judicial review.  Finally, because Petition is clearly without merit and brought 

in bad faith, the Court should award Respondents their reasonable attorneys’ fees and costs in 

responding to the Petition.  

I. THERE IS NO BASIS FOR SUING RESPONDENTS ON A CLAIM THAT EID 
ALLEGEDLY FAILED TO RESPOND TO A GRAMA REQUEST. 

It is clear that EID is a governmental entity and, as such, EID is subject to Utah’s 

Government Records Access and Management Act (“GRAMA”).  See Utah Code § 63G-2-101 

et seq.  However, EID is not a party to this action and Petitioner is not seeking relief against EID.  

Rather, Petitioner has named Simplifi, Mr. Hawkes, and Mrs. Hawkes personally.  The 

Respondents are not subject to GRAMA and Petitioner cannot possibly articulate a legal claim 

under GRAMA which would entitle Petitioner to relief from either of the two individuals or the 

private corporation he has named in this Petition.  
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Petitioner’s apparent legal basis for suing Simplifi, Mr. Hawkes, and Mrs. Hawkes 

personally is that Utah Code Ann. § 63G-2-103(11)(b) states that the term “Governmental entity” 

also means: (i) every office, agency, board, bureau, committee, department, advisory board, or 

commission of an entity listed in subsection (11)(a) that is funded or established by the 

government to carry out the public's business.  Mr. Hawkes, Mrs. Hawkes and Simplifi are 

clearly not governmental entities; not an office or agency of EID; and not “funded or established 

by the government to carry out the public’s business.” Id.   

Furthermore, the statute states that a government entity includes every office or agency of 

an entity listed in Subsection (11)(a), not that the office, agency, or committee is a separate 

governmental entity for purpose of GRAMA.  For example, Utah Code Ann. § 63G-2-401 states 

that a requester “may appeal an access denial to the chief administrative officer of the 

governmental entity.”  If a City had a cemetery advisory board, the chief administrative officer 

would be the chief administrative officer of the City, not the chief administrative officer of the 

cemetery advisory board.  Petitioner acknowledges this in his appeal of the denial of his request 

for expedited response, which states: “We hereby appeal the denial of an expedited response … 

to the Chief Administrative Officer of Emigration Improvement District.”  See Petition, Exhibit 

EE (emphasis added).  Thus, even if Simplifi and Mr. Hawkes could be considered an office or 

agency of EID (which they clearly are not), the governmental entity is EID.3   The records are 

public records and subject to GRAMA because they are records of EID, not because they are 

records of Mr. Hawkes, Simplifi or Mrs. Hawkes.  Nothing in the statute even remotely suggests 

3  Mrs. Hawkes has absolutely no involvement in EID.  Instead, Petitioner appears to name her because 
she is a member of the Emigration Canyon Metro Township Council.   
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that a lawsuit can be brought against an employee, individual or private contractor as opposed to 

the actual governmental entity.4

In summary, even when accepting the factual allegations presented in the Petition as true 

and drawing all reasonable inferences in favor of Petitioner, Petitioner is not entitled to relief 

from any one of the Respondents.  Therefore, the Petition must be dismissed pursuant to Utah R. 

Civ. P. 12(b)(6) for failure to state a claim upon which relief can be granted.  

II.  PETITIONER DOES NOT HAVE STANDING TO APPEAL THE ALLEGED 
DENIAL OF THE RECORDS REQUEST BECAUSE PETITIONER ONLY 
APPEALED THE DENIAL OF HIS REQUEST FOR AN EXPEDITED 
RESPONSE. 

Utah law requires that a person appeal the decision of the governmental entity to deny a 

records request to the Chief Administrative Officer of the governmental entity prior to seeking 

judicial review.  Specifically, Utah Code Ann. § 63G-2-402 states that if “the decision of the 

chief administrative officer of a governmental entity under Section 63G-2-401 is to affirm the 

denial of a record request, the requester may: (ii) petition for judicial review of the decision in 

district court, as provided in Section 63G-2-404.”  In this case, Petitioner only appealed the 

denial of his request for an expedited response, not the alleged denial of the records request.  

In accordance with 63G-2-204(4), a governmental entity shall “review each request that 

seeks an expedited response and notify, within five business days after receiving the request, 

each requester that has not demonstrated that their record request benefits the public rather than 

the person that their response will not be expedited.” (emphasis added).  Petitioner submitted the 

GRAMA requested on Thursday, July 2, 2020 requesting documents and an expedited response.  

See Petition, Exhibit BB.   On July 9, 2020, five business days after Petitioner submitted his 

4  Based on Mr. Tracy’s prior course of conduct, it is extremely likely that Mr. Tracy has some ulterior 
motive for naming Respondents as opposed to EID.
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GRAMA request, EID provided a response that stated in part: “Your request for an expedited 

response has been denied.  We are looking at the costs associated with providing this information 

to you and will get back with you as soon as possible.”  See Petition, Exhibit CC (emphasis 

added).  The email also stated: “As an alternative option, you may want to consider contacting 

DDW (Division of Drinking Water) as they receive all the test results directly from the lab 

regarding any lead testing.  They may be able to provide you this information quicker and with 

less expense as they have more resources available to them than the District.” Id.   Nothing in the 

response could even remotely be construed as a denial of access to the records themselves.   

On the same day, July 9, 2020, Petitioner sent an email that stated in part: “We hereby 

appeal the denial of an expedited response to our request for lead contamination laboratory 

results . . . .”  Petition, Exhibit EE (emphasis added).    

Notwithstanding that the evidence is undisputed, Petitioner blatantly mischaracterizes the 

July 9, 2020 response, and alleges that not only did EID deny his request to access to the records, 

but that he appealed the denial of access to the records to the chief administrative office.  See 

Petition, ¶ 44 (“The ECHO-Association appealed Mr. and Mrs. Hawkes apparent denial of the 

Lead-Contamination GRAMA to the chief administrative officer of EID . . . . See email 

correspondence dated July 9, 2020.”).  

EID did not deny the record request and Petitioner never appealed the denial the records 

request to the Chief Administrative Officer.  In fact, as Petitioner acknowledges in paragraph 34 

of the Petition, on July 27, 2020, EID responded to the GRAMA request and provided the 

information that EID reasonably believed was responsive to the GRAMA Request.  Although 

Petitioner argues that the documents provided by EID were not the documents that he was 

requesting, Petitioner never responded to EID, never informed EID that the documents provided 
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were not responsive to his request, and never appealed the alleged denial of his records request to 

the Chief Administrative Officer.5

In summary, EID not only suggested to Petitioner in its original response on July 9, 2020 

that Division of Drinking Water may be able to more quickly provide the documents he was 

requesting, but EID did respond to the GRAMA request.  In contrast, Petitioner never informed 

EID that the document provided was not fully responsive, and Petitioner never appealed the 

purported denial to the Chief Administrative Officer of EID, which is a prerequisite to a petition 

for judicial review.  Accordingly, the Petition is without merit and should be dismissed.    

III.  THE COURT SHOULD AWARD RESPONDENTS THEIR ATTORNEYS’ FEES.  

Utah Code Ann. § 78B-5-825(1) calls for an award of attorney fees in civil actions when 

“the court determines that the action or defense to the action was without merit and not brought 

or asserted in good faith.” This provision requires proof on “two distinct elements.” In re 

Discipline of Sonnenreich, 2004 UT 3, ¶ 46, 86 P.3d 712.  An award of fees under this provision 

requires a determination that the losing party’s claim was “(1) without merit, and (2) not brought 

or asserted in good faith.” Id.   

A determination under the first element, as to the merits of a claim, typically will turn on 

a conclusion of law—as to whether the losing party’s claim lacks a “basis in law or fact.” Id. ¶ 

47 (citation omitted) (internal quotation marks omitted). Such a determination is reviewed for 

correctness. Id. ¶ 45. The second element, by contrast, implicates fact-intensive questions about 

the losing party’s “subjective intent.” Id. ¶ 49. A party’s good faith may be established by proof 

5   While Petitioner states in Paragraph 44 of the Petition that he “appealed [the] apparent denial of the 
[GRAMA Request]…” Petitioner makes it clear that Petitioner is referring to the July 9, 2020 email 
correspondence wherein Petitioner specifically and clearly appeals the denial of the expedited review.  
Furthermore, by July 9, 2020 there is no way that the GRAMA Request could have been presumptively, 
or apparently, denied because the timeframe specified for responding had not yet run.   
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of “[a]n honest belief in the propriety of the activities in question;” a lack of “intent to take 

unconscionable advantage of others;” and a lack of “intent to, or knowledge of the fact that the 

activities in question will hinder, delay, or defraud others.” Id. ¶ 48 (alteration in original) 

(citation omitted) (internal quotation marks omitted). A lower court’s findings on this element 

typically will be afforded a substantial measure of discretion. Id. ¶ 45. 

A.  The Petition is Without Merit and Not Brought in Good Faith.  

As set forth above, there is absolutely no merit to this action.  Petitioner clearly could 

have brought an action against EID, which is the entity from which he requested documents, but 

instead chose to file the action against Mr. Hawkes, Simplifi and Mrs. Hawkes.  Petitioner’s 

claim lacks a basis in law for that reason alone, but also lacks a basis in law because he has not 

plausibly alleged the necessary statutory elements.  Furthermore, Petitioner’s claim lacks a basis 

in fact.  Petitioner has twisted and manipulated facts in order to attempt to support the filing of 

yet another case in a series of litigation, none of which has persisted beyond the motion to 

dismiss stage. 

It also clear that the Petition was not brought in good faith.  In another case filed by Mr. 

Tracy against EID and Mr. Hawkes, Judge Parrish recently found that “Tracy’s behavior was 

vexatious and that the suit was brought primarily for purposes of harassment.  Accordingly, the 

court will award attorneys’ fees to Defendants pursuant to 31 U.S.C. section 3730(d)(4).”  See

FCA Fee Order, p. 12.  Judge Parrish also found that “Tracy’s behavior leads the court to 

conclude that Tracy brought his qui tam suit to air personal grievances against the Defendants in 

pursuit of an ulterior motive, rather than seek money damages on behalf of the United 

States.”  Id.  Based on her finding that the suit was vexatious and brought primarily for the 
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purpose of harassment, Judge Parrish awarded defendants, including Mr. Hawkes and EID, 

$92,665.00 in attorney fees against Mr. Tracy. 

This action follows the exact same pattern as the FCA Action.  The majority of the 

allegations in the Petition, and the thirty plus exhibits that Mr. Tracy attached to the Petition, 

have absolutely nothing to do with a claim that EID failed to respond to a GRAMA Request.6

Instead, Petitioner’s purpose is to try to legitimize his allegations by including them in a court 

filing, and then to suggest to residents in Emigration Canyon that there is merit to the claims 

because they are the subject of litigation.  Judge Parrish reached this same conclusion in the FCA 

Action, in which she found:   

Other letters that Tracy sent in 2017 and 2018 repeated the allegations that the 
District intended to use residents’ money and tax dollars to pay the fees and federal 
debt at issue in the lawsuit. Tracy sent these letters as self-proclaimed president of 
the Emigration Canyon Homeowner’s Association. His letters, immediately 
following new filings with the court, are evidence of his bad faith in pursing this 
lawsuit. 

FCA Fee Order, p. 12. 

True to form, on August 10, 2020, Mr. Tracy sent an email that stated in part: 

As such, this morning The ECHO-Association filed legal action in Utah State Third 
District Court for the disclosure of public records by the Simplifi Company, Eric 
Hawkes and Emigration Canyon Metro Township Council member Jennifer 
Hawkes.  

See https://echo-association.com/?page_id=7151.  

The lawsuit records that  . . . . 

See Exhibit 5. 

6  In Judge Parrish’s Amended Memorandum Decision and Order Granting Motion to Dismiss, Judge 
Parrish stated: “Mr. Tracy’s third amended complaint spans 93 pages. There are twenty-two named 
defendants and 145 unnamed “Doe” defendants. For the sake of brevity, the court highlights the most 
salient points, of which there are few:” See Exhibit 4.  
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Mr. Tracy’s reference to Mrs. Hawkes as “Emigration Canyon Township Council 

member Jennifer Hawkes” is indicative of the fact that her inclusion in this lawsuit has nothing 

to do a claim that EID failed to respond to a GRAMA request, and is instead simply a bad faith 

attempt to attack and disparage Mr. Hawkes and Mrs. Hawkes. 

Finally, in addition to this Petition, the FCA Action, and the constant barrage of letters 

and emails attacking EID, Petitioner has recently filed two state court actions challenging EID’s 

water rights (both of which were dismissed on motions to dismiss), a bar complaint against 

EID’s legal counsel, and a separate Petition against Respondents with respect to another 

GRAMA request by Petitioner.  Petitioner is clearly just looking for any and every possible 

excuse to bring litigation against EID and people associated with EID, regardless of whether the 

litigation has any merit.  

In summary, this Petition is without merit and brought in bad faith and the Court should 

award attorney fees. 

CONCLUSION 

Mr. Tracy should not be allowed to continue to file frivolous, harassing and bad faith 

litigation against EID and individuals associated with EID.  Accordingly, the Court should find 

that the Petition was meritless and not asserted in good faith and award EID its reasonable 

attorney fees in accordance with Utah Code Ann. § 78B-5-825(1).   

DATED this 26th day of August, 2020. 

COHNE KINGHORN 

/s/ Jeremy R. Cook              
Jeremy R. Cook 
Tim Nielsen 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 26th day of August 2020, a true and correct copy of the 
foregoing document was served by email and first-class mail to the following: 

Mark Christopher Tracy 
dba Emigration Canyon Home Owners Association 
1160 E. Buchnell Dr. 
Sandy, Utah 84094 

  /s/ Jeremy Cook                
















































































