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ABSTRACT

The False Claims Act (FCA) is the government’s most important
anti-fraud tool. It provides treble damages and civil penalties when a de-
fendant wrongfully obtains government funds. Either the government or
a whistleblower may file a suit to redress the harm. Because fraudulent
schemes are often concealed, the FCA contains a two-tiered statute of
limitations (SOL). The first tier consists of a minimum of six years from
the date of the violation. The second tier extends the period to ten years
if a FCA complaint is filed within three years of when “facts material to
the right of action are known or reasonably should have been known by
the official of the United States charged with responsibility to act in the
circumstances.” The Supreme Court recently resolved a major source of
conflict among the circuits regarding whether a different SOL applies de-
pending on whether the government or a private person initiates the law-
suit. The Court made short work of this by concluding that the FCA stat-
ute of limitations, by its terms, does not apply differently based upon who
initiates the lawsuit. There are, however, several key issues remaining
that the Supreme Court did not resolve. These include: when does the
SOL begin for certain violations, who is “the official” with responsibility
to act that triggers the three-year period within the ten-year statute of lim-
itations, and what constitutes “information material to the right of action”
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claim from cases in which the plaintiff is also seeking FCA damages to
recover treble damages based on when the false claim was paid. If the
plaintiff is seeking damages, the plaintiff bears the additional burden of
alleging and proving damages.?’ However, proof of damage to the gov-
ernment is not required when a plaintiff is seeking only civil penalties
under the FCA.?® Put another way, proof of a violation does not include
proving damages; thus the SOL begins for a claim seeking civil penalties
at the moment of the violation. However, when the plaintiff is seeking
treble damages, an additional element is present and the SOL does not
begin until the last element (damages) occurs.?

With respect to when the SOL begins under Section 3729(a)(1)(A),
the courts are divided. At least two courts of appeals have ruled that the
SOL starts at the presentment of the false claim.”’ However, two other
courts of appeals have ruled that if FCA damages are sought, as opposed
to only civil penalties for presenting a false claim, the SOL begins when
the payment is made.’' The latter is the better approach, as explained be-
low.

The FCA allows for the recovery of both civil penalties and dam-
ages. When a person violates the FCA, she “is liable to the United States
Government for a civil penalty . . ., plus 3 times the amount of damages
which the Government sustains because of the act of that person.”*? Un-
der this statutory scheme, civil penalties are available simply for

27. See cases cited infia note 34.

28. E.g., United States ex rel. Howard v. Lockheed Martin Corp., 14 F. Supp. 3d 982, 994
(S.D. Ohio 2014) (citing U.S. ex rel. Hagood v. Sonoma Cty. Water Agency, 929 F.2d 1416,
1421 (9th Cir. 1991); and then citing United States v. Killough, 848 F.2d 1523, 1533-34 (11th
Cir. 1988)) (noting damages do not need to be proved to establish a violation).

29. Jana, Inc. v. United States, 41 Fed. Cl. 735, 743 (Fed. CL. 1998).

30. United States v. Rivera, 55 F.3d 703, 709 (1st Cir. 1995) (noting the FCA “attaches
liability, not to . .. the government’s wrongful payment, but to the ‘claim for payment’”);
Smith v. United States, 287 F.2d 299, 304 (5th Cir. 1961) (citing United States v. Borin, 209
F.2d 145, 147 (5th Cir. 1954) (“Little need be said as to the statute of limitations. The six-
year period is to be computed from the time of ‘the commission of the act,” 31 U.S.C.A. §
235. The ‘act’ in question is the filing of the false claim.”).

31. United States ex rel. Kreindler & Kreindler v. United Techs. Corp., 985 F.2d 1148,
1157 (2d Cir. 1993) (“Further, as to each such claim, the six-year limitations period of §
3731(b)(1) ‘begins to run on the date the claim is made, or, if the claim is paid, on the date of
payment.””) (quoting Blusal Meats, Inc. v. United States, 638 F. Supp. 824, 829 (S.D.N.Y.
1986) (collecting cases), aff’d, 817 F.2d 1007 (2d Cir. 1987)); Young-Montenay, Inc. v.
United States, 15 F.3d 1040, 1043 (Fed. Cir. 1994) (citing Miller v. United States, 550 F.2d
17,23 (Ct. CL. 1977)) (“In order to recover damages for violation of the False Claims Act, the
government must establish that . . . the United States suffered damages as a result of the false
or fraudulent claim.”); Jana, 41 Fed. Cl. at 74243 (stating that if the government makes pay-
ment on a submitted false claim, the FCA violation occurs on the date payment was made,
rather than on the date the claim was submitted).

32. 31 U.S.C. § 3729(a)(1) (2018).
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